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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 10,265) 


In re DADE COUNTY DAIRIES, INC. AMA Docket No. M 13-1. 
Decided December 22, 1965. 


Interstate commerce—Constitutionality—Enforcement proceeding— 
Due process—Referendum—Handler—Standing to sue—Issuance of 
regulations—Discrimination 


Order held valid against contentions of lack of interstate commerce, lack 
of substantial evidence in support thereof, invalid delegation of legis- 
lative power in the act, lack of necessity for the act, lack of administra- 
tive hearing prior to institution of enforcement proceeding, discrimina- 
tory administration of order, alleged failure to ascertain parity price, 
failure of Secretary to issue rules for conduct of referendum and failure 
of market administrator to issue rules and regulations for administration 
of order. 


Merchant, Perkins, Cook & Schenerlein, Miami, Fla., for petitioner. 
Mr. Kurt Muellenberg for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner is a milk 
handler in Miami, Florida, subject to Order No. 13 (7 CFR Part 
1013) issued under the act. Petitioner seeks to have Order No. 13 
declared invalid as not in accordance with law or that petitioner 
be exempted therefrom. 


In its petition petitioner alleges that petitioner is not engaged 
“in commerce” within the meaning and intent of the act, that 
petitioner is engaged in the distribution of milk only within the 
State of Florida, that it purchases only milk produced within the 
State of Florida and that all the milk covered by Order No. 13 
is produced within the State of Florida and is not transported or 
used in interstate commerce. 
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The petition also claims that Order No. 13 is not supported by 
sufficient evidence, that the producer referendum preceding the 
effectiveness of the order was improper because the Secretary of 
Agriculture did not prescribe rules or standards for the conduct 
of the referendum, that the Secretary of Agriculture failed to 
provide a hearing and an adjudication on the question as to 
whether the petitioner was in violation of the order, that the act 
is an unconstitutional delegation of legislative power, that the 
order has been discriminatorily administered, that there has been 
no ascertainment of parity prices for milk by the Secretary prior 
to prescribing other producer prices and that the market admin- 
istrator for the order has not issued any rules or regulations for 
the administration of the order. 


Respondent filed an answer denying the allegations of the peti- 
tion. At the hearing upon the petition and answer petitioner filed 
an amendment to its petition averring that the conditions which 
existed at the time the act became law no longer exist and ‘“‘that 
the realistically modern concept of the doctrine of equal protec- 
tion prevents the present enforcement of said Act and that any 
application thereof to this Petitioner is discriminatory and/or 


amounts to a bill of attainder designed to penalize this [sic] and 
persons similarly situated without due process of law.” 


Following the hearing the parties filed briefs. The hearing ex- 
aminer issued a recommended decision and order to the effect that 
the petition be dismissed. Petitioner filed exceptions thereto. 


FINDINGS OF FACT 


1. Petitioner, Dade County Dairies, Inc., is a corporation 
organized under the laws of the State of Florida, with its office 
and principal place of business at 7350 N.W. 30th Avenue, Miami, 
Florida. 


2. Petitioner distributes milk and milk products within Dade 
and Broward Counties, Florida. 


3. Petitioner received milk products from outside the State of 
Florida each month during the period January 1963 through 
March 1965. During November 1964 petitioner received 44,450 
pounds of whole milk from Turtle Lake Creamery, Turtle Lake, 
Wisconsin. 


4. During the calendar year 1964, approximately 3,500,000 
pounds of fluid whole milk was received by handlers regulated 
under Order No. 13 from sources outside the State of Florida. 
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5. In the decision promulgating Order No. 13 (then designated 
as Order No. 118, 22 F.R. 5588, July 16, 1957) the Secretary of 
Agriculture found that all milk regulated by the order was in the 
current of interstate commerce or directly burdened, obstructed 
or affected interstate commerce in milk or its products. This 
finding was based upon evidence adduced at the public hearing 
preceding the issuance of the order. (See, e.g. pp. 34-100 of the 
transcript of hearing (Docket No. AO-286).) The Secretary of 
Agriculture also found upon the evidence that the purposes of the 
act would be effectuated by the issuance of the order. 


6. Petitioner is a handler subject to Order No. 13. 


CONCLUSIONS 


Petitioner seeks rulings to the effect that the order is invalid 
or is invalid as to petitioner because of the absence of interstate 
commerce in milk handling in the market regulated by the order 
or in the handling of milk by petitioner. 


Petitioner’s contentions in this regard must fail. As seen above 
(Finding of Fact 5) the Secretary of Agriculture found that all 
the milk and milk products handled by handlers as defined were 
either in interstate commerce or “directly burdened, obstructed 
or affected interstate commerce in milk or milk products.” Peti- 
tioner has offered nothing to contradict this finding. Moreover 
the record in this proceeding demonstrates that substantial quan- 
tities of whole milk and milk products come into the regulated 
marketing area from outside the State of Florida and are dis- 
tributed in the marketing area. Petitioner itself handles some of 
this milk and some of these products. The order is a valid exercise 
of the jurisdiction of the Secretary of Agriculture under the act 
and the act is constitutional. United States v. Wrightwood Dairy 
Co., 315 U.S. 110 (1942). 


Petitioner alleges that the order was not supported by sufficient 
evidence but has not made any case on this allegation. The Secre- 
tary found sufficient reasons on the basis of the evidence to issue 
the order. Moreover, there is a presumption, which has not been 
rebutted, that there are facts in existence which justify the issu- 
ance of the order. Pacific States Box & Basket Co. v. White, 296 
U.S. 176, 182 (1935). 


Petitioner argues too that the act constitutes an illegal delega- 
tion of legislative power by Congress to the Secretary of Agricul- 
ture. The United States Supreme Court has decided otherwise. 
United States v. Rock Royal Cooperative, 307 U.S. 533 (1939). 
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Petitioner is aggrieved because no administrative hearing was 
held before the institution of an enforcement proceeding against 
it under section 8a (6) of the act. No such hearing is required. 
In re Gem Dairy, 23 A.D. 18, 31 (1964), aff'd, United States v. 
F'red A. Brown et al. (D. Colo. Oct. 27, 1964), 23 A.D. 1323. 


Another claim made by petitioner is that the act is unnecessary 
or should be considered defunct because the conditions which 
existed at the time it became law no longer obtain. Even if we 
had the power to make the determination sought by petitioner, 
which we do not, we certainly wouldn’t do so on the basis of the 
mere say-so of petitioner’s president which is the only evidence 
in this connection proffered by petitioner. 


Petitioner charges that the order has been administered in a 
discriminatory fashion. There is no evidence, however, that this 
is so. Petitioner alleges in addition that somehow the enforce- 
ment of the order as to it deprives petitioner of due process of 
law and amounts to a bill of attainder, etc. But the order is a 
valid order and petitioner is legally subject to the order. Con- 
sequently the enforcement of compliance with the order is not 
illegal. 


Petitioner objects that it has been unable to discover whether 
the Secretary of Agriculture ascertained the parity prices for 
milk as required by section 8c (18) of the act (7 U.S.C. 608c (18) ) 
before prescribing the price terms of the order. Upon the pro- 
mulgation of the order (22 F.R. 5588) the Secretary found that 
parity prices were not reasonable in view of the economic factors 
listed. These findings have been made again with each of the six 
amendments to the order. 


Petitioner alleges too that the Secretary did not issue rules or 
regulations as guidelines for the conduct of the producer referen- 
dum and that the market administrator has not issued rules or 
regulations for the administration of the order. As to the former, 
rules have been issued and appear in 15 F.R. 5177 and, in any 
event, petitioner, as a handler, has no standing to sue on this 
matter. Freeman v. Hygeia Dairy Company, 326 F.2d 271 (5th 
Cir. 1964). Concerning the latter contention, the market admin- 
istrator is authorized but is not compelled to issue rules and regu- 
lations for the administration of the order. The market adminis- 
trator has not found it necessary to promulgate such rules and 
regulations. 


| 
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In summary, petitioner has not demonstrated that the order, 
or its application to petitioner, is “not in accordance with law.” 
The petition should be dismissed. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 


(No. 10,266) 


In re H. B. MATTINGLY AND HAROLD CASSADY, d/b/a H. B. MAT- 
TINGLY AND HAROLD CASSADY LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 3597. Decided December 1, 1965. 


Shippers’ proceeds—Checks—Suspension of registration—Consent 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to maintain the shippers’ proceeds 
account properly and issuing insufficient funds checks in payment of 
livestock, are ordered to establish a separate bank account for shippers’ 
proceeds and are suspended as registrants for a period of 30 days. 


Mr. Jerome S. Ducrest for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The complaint 
filed by the Director, Packers and Stockyards Division, Consumer 
and Marketing Service, on September 29, 1965, charges respond- 
ents with various violations of the Act and the regulations. In 
an answer filed on November 23, 1965, respondents admit the 
jurisdictional allegations in the complaint and submit to the juris- 
dition of the Secretary in the matter, neither admit nor deny the 
remaining allegations, waive oral hearing and the report of the 
hearing examiner and, for the purposes of this proceeding only, 
consent to the issuance of a specified order, with findings of fact 
and conclusions based upon the allegations contained in the com- 
plaint as the findings of fact and conclusions of the Secretary, 
requiring respondents to cease and desist from the practices com- 
plained of in the complaint and suspending their registration for 
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a period of 30 days. Complainant has recommended that the order 
consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Mississippi Valley Stock Yard, Inc., St. Louis, Missouri, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the provi- 
sions of the Act. 


2. Respondents, whose business address is 61 Angelica St., St. 
Louis, Missouri, are now and were at all times mentioned herein 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis, at the stockyard. 


3. Respondents, during the month of August 1965, used funds 
received as proceeds from the sale, at the stockyard, of livestock 
consigned to them for sale on a commission basis for purposes of 
their own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors, and 
failed to maintain properly their custodial account for shippers’ 
proceeds in the Bremen Bank and Trust Company, St. Louis, 
Missouri, in that respondents, as of August 20, 1965, had a short- 
age in shippers’ proceeds in the amount of $15,500.91. As of said 
date, respondents had outstanding checks drawn on said custodial 
account in the amount of $15,523.41 and a bank overdaft on that 
account of $4.09 and had, to offset said checks and bank overdraft, 
proceeds in transit in the amount of $26.59, resulting in said 
deficiency in shippers’ proceeds of $15,500.91. 


4. Respondents, on or about 11 specified dates and at divers 
other times during the months of July and August 1965, sold live- 
stock consigned to them for sale on a commission basis and, in 
connection with such transactions, issued to their consignors, in 
payment of the net proceeds from the sale of their livestock, 
checks drawn on respondents’ custodial account for shippers’ 
proceeds in the Bremen Bank and Trust Company, St. Louis, 
Missouri, which checks, when presented for payment, were re- 
turned unpaid because of insufficient funds in respondents’ cus- 
todial account. 


] 
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CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4, it is 
concluded that respondents have violated sections 304, 307 and 
312(a) of the act and sections 201.40, 201.41, 201.42 and 201.43 


of the regulations. 


Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practices complained 
of in the complaint and suspending their registration under the 
Act for a period of 30 days, and complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


(1) Using funds received as proceeds from the sale of livestock 
consigned to them for sale on a commission basis for purposes of 
their own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers; 


(2) Failing to maintain properly their custodial account for 
shippers’ proceeds; and 


(3) Issuing checks in payment for livestock sold or purchased 
in commerce without having and maintaining on deposit in the 
bank upon which such checks are drawn sufficient funds to pay 
such checks. 


Respondents shall deposit the gross proceeds received from the 
sale of livestock consigned to them on a commission or agency 
basis in a bank account separate from the general or private 
accounts in which respondents’ own funds are deposited and such 
proceeds account shall be designated “Custodial Account for Ship- 
pers’ Proceeds” or by a similar identifying designation. Such 
account shall be drawn upon only for the purposes for which 
shippers’ proceeds may properly be used, as set forth in section 
201.42 of the regulations. 


Respondents are suspended as registrants under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondents. 


Copies hereof shall be served upon the parties. 
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(No. 10,267) 


In re ARMOUR AND COMPANY. P&S Docket No. 3623. Decided 
December 3, 1965. 


Packer—Misrepresentation—Advertisements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from misrepresenting in any advertisement the nutritive value 
of its frankfurters or the class or grade of meat used in the manufacture 


thereof. 


Mr. Jerome S. Ducrest for complainant. 
Mr. Donald R. Kanzler, Chicago, IIl., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the Direc- 
tor, Packers and Stockyards Division, Consumer and Marketing 
Service, United States Department of Agriculture. The complaint 
alleges that Armour and Company violated the act in connection 
with its marketing of frankfurters during 1965. 


Armour and Company filed an answer in which it admits the 
jurisdictional allegations of the complaint and further admits that 
the Secretary has jurisdiction in this matter, waives oral hearing 
and the report of the hearing examiner, and consents to the entry 
of a specified order, which order shall have the same force and 
effect as if entered after full hearing, and states that its answer 
is for settlement purposes only and does not constitute an admis- 
sion by respondent that it has violated the act. Compainant has 
recommended that the order consented to by respondent be 
entered. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Delaware with its principal office located 
at 401 North Wabash Avenue, Chicago, Illinois. 


2. Respondent is now and was at all times material herein a 
“packer” within the meaning of that term as defined in the act. 
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3. Respondent is now, and was at all times material herein, 
engaged in “commerce” within the meaning of that term as de- 
fined in the act. Respondent purchases livestock at posted stock- 
yards subject to the provisions of the act and at various other 
buying places located in various States of the United States and 
ships such livestock, or causes it to be shipped, from such points 
of purchase to slaughtering plants owned and operated by re- 
spondent in various States of the United States. Respondent 
manufactures and prepares meat and meat food products at its 
slaughtering and meat processing plants located in various States 
of the United States and ships and sells such meat and meat food 
products to retailers and other handlers of meat food products 
located in various States of the United States. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the act provides: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
Order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may 
enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral 


hearing. 


The answer filed by Armour and Company comes within the 
provisions of the above section and may serve as the basis for 
the entry cf a consent order. The facts admitted by respondent 
and set forth in the Findings of Fact are sufficient to subject 
Armour and Company to the jurisdiction of the Secretary of 
Agriculture under the provisions of the above section. 


Inasmuch as respondent has agreed to the entry of a specified 
cease and desist order and complainant has recommended that the 
order consented to by respondent be entered, the order will be 


issued. 
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ORDER 


Respondent Armour and Company, a corporation, by its officers, 
directors, agents, and employees, in or in connection with the sale 
and distribution, in commerce, of frankfurters, shall cease and 
desist from misrepresenting in any advertisement, by use of any 
statement, or any photograph, illustration or sketch, alone or 
accompanied by a statement, directly or by implication, the 
nutritive value of its frankfurters or the class or grade of the 
meat used by respondent in the manufacture of its frankfurters. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 10,268) 


In re JOHN CAHILL. P&S Docket No. 3591. Decided December 
3, 1965. 


Failure to pay when due—lInsufficient funds checks—Suspension of 
registration 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and from issuing insufficient funds checks in pay- 
ment of such livestock and is suspended as a registrant for a period 
of 30 days. 


Mr. Samuel J. Harris for complainant. 
Mr. Robert J. Foster, Kansas City, Kansas for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed November 3, 1965, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 
This order shall become effective on the 10th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


Pad 


_ Fw SS ee O 





JOHN CAHILL 1577 
Cite as 24 A.D. 1576 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on September 7, 1965, by 
the Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
charging respondent with violating certain provisions of the act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On September 24, 1965, respondent filed an answer in which he 
admitted all of the material allegations of the complaint and 
stated that he did not desire an oral hearing, and that he was 
leaving the matter in the hands of the Department. 


PROPOSED FINDINGS OF FACT 


1. Franklin County Sales Company, Inc. stockyard, Ottawa, 
Kansas, and Kansas City Stockyards, Kansas City, Missouri, are 
now, and were at all times material herein, posted stockyards 
subject to the provisions of the act. 


2. Respondent, whose address is 1225 Sandusky, Kansas City, 
Kansas, is now, and was at all times material herein, engaged in 
business as a livestock dealer, buying and selling livestock in 
commerce for his own account and is now, and was at all times 
material herein, registered with the Secretary of Agriculture as 
a dealer under the act. 


3. Respondent, on or about the dates and in the transactions 
set forth below, issued checks in purported payment for livestock 
purchased in commerce, which checks were returned unpaid by 
the bank upon which they were drawn because of insufficient 
funds in respondent’s account. 


Date No. of Purchased Amount of 
1965 Head From Place of Purchase Check 
March 3 24 Wilson, Flynn, Kansas City Stockyards $2,382.61 
Laws, Livestock Kansas City, Missouri 
Commission Co. 

April 10 5 Franklin County Ottawa, Kansas 799.40 
Sales Co. Ine. 

April 21 % H. J. Hartvigsen Kansas City Stockyards 530.00 


Kansas City, Missouri 


4. Respondent failed to pay, when due, the purchase of the 
livestock referred to in paragraph 3 above. 
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PROPOSED CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondent has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


PROPOSED ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay when due the full purchase price of livestock 
purchased in commerce; 

(2) Issuing checks in payment for livestock purchased in 
commerce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 

This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,269) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided December 3, 1965. 


Continuation of rates and charges 
Respondents’ current schedule of rates and charges is continued in effect up 
to and including December 19, 1967. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on December 6, 1963 
(22 A.D. 1335), continuing in effect to and including December 
19, 1965, an order issued on November 24, 1961 (20 A.D. 1117) 


ee 
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which, as modified by orders issued on March 10, 1964 (23 A.D. 
310) and August 27, 1964 (23 A.D. 958), authorizes assessment 
of the current temporary schedule of rates and charges. 


By a petition filed on November 15, 1965, the respondents re- 
quested that the current temporary schedule of rates and charges 
be extended to and including December 19, 1967. 


Prior to the issuance of the orders of November 24, 1961, and 
August 27, 1964, authorizing increases in the rates and charges, 
notices of the petitions therefor were published in the Federal 
Register, and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matters, no inter- 
ested person notified the Hearing Clerk of a desire to be heard. 
No notice of the petition requesting the modification authorized by 
the order of March 10, 1964, was published in the Federal Regis- 
ter since it involved a reduction in a rate. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 24, 1961, as modified by the orders of March 
10 and August 27, 1964, is continued in effect during the life of 
this order. 


The respondents, which must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on December 20, 1965. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on December 20, 1965, and 
remain in effect to and including December 19, 1967, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 10,270) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided December 6, 1965. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including December 31, 1967. 
Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 


Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on December 26, 1963 (22 
A.D. 1354), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 1965, 
unless changed by further order before the latter date. 


By a petition filed on November 15, 1965, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including December 31, 1967. 


Prior to the issuance of the order of December 26, 1963, author- 
izing modifications in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that fur- 
ther notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of December 26, 1963, is continued in effect during the life 
of this order. 
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The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective on January 1, 1966. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on January 1, 1966, and 
remain in effect to and including December 31, 1967, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,271) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided December 6, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including December 31, 1967. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Mr. Robert E. Cunningham, Omaha, Nebr., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on December 26, 1963 
(22 A.D. 1353), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 1965, 
unless changed by further order before the latter date. 


On November 15, 1965, a petition was filed on behalf of the 
respondents requesting that the current temporary schedule of 
rates and charges be extended to and including December 31, 1967. 


Prior to the issuance of the order of December 26, 1963, author- 
izing increases in the rates and charges, notice of the petition 
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therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 

Since the parties are agreed, the petition is granted and the 
order of December 26, 1963, is continued in effect during the life 
of this order. 

The respondents, which must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective on January 1, 1966. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on January 1, 1966, and re- 
main in effect to and including December 31, 1967, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,272) 


In re THE DENVER UNION STOCK YARD COMPANY. P&S Docket 
No. 450. Decided December 6, 1965. 


Continuation of rates and charges 
Respondent’s current schedule of rates and charges is continued in effect up 
to and including December 31, 1967. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on December 26, 1963 (22 A.D. 
1351) which, as modified by orders issued on August 27, 1964 
(23 A.D. 957), and October 23, 1964 (23 A.D. 1242), authorizes 
assessment of the current temporary schedule of rates and charges 
to and including December 31, 1965, unless changed by further 
order before the latter date. 


By a petition filed on November 15, 1965, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including December 31, 1967. 


Prior to the issuance of the orders of December 26, 1963, and 
August 27, 1964, authorizing increases in the rates and charges, 
notices of the petitions therefor were published in the Federal 
Register, and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matters, no inter- 
ested person notified the Hearing Clerk of a desire to be heard. 
No notice of the petition requesting the modification authorized 
by the order of October 23, 1964, was published in the Federal 
Register since it involved a reduction in certain rates. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of December 26, 1963, as modified by the orders of August 
27 and October 23, 1964, is continued in effect during the life of 
this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on January 1, 1966. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 
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This order shali become effective on January 1, 1966, and re- 
main in effect to and including December 31, 1967, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,273) 


In re WILLIAM BRYAN HARGETT AND RIDIE WARD HARGETT ATKINS, 
d/b/a HARGETT LIVESTOCK COMPANY. P&S Docket No. 3516. 
Decided December 8, 1965. 


Insolvency—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from operating as a dealer in commerce while insolvent. 


Mr. J. Robert Franks for complainant. 
McCoy, Weaver, Wiggins & Cleveland, Fayetteville, N. C., for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on April 23, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondents’ financial 
condition did not meet the requirements of the act and that re- 
spondents violated certain provisions of the act. 


On November 22, 1965, respondents filed an amended answer 
in which they admit the jurisdictional allegations of the com- 
plaint and submit to the jurisdiction of the Secretary in this 
matter, neither admit nor deny the remaining allegations set 
forth in the complaint, waive oral hearing and the report of the 
hearing examiner, and consent to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations set forth in the complaint. Complainant has filed a 
recommendation stating that it is satisfied from an investigation 
that respondents’ present financial condition meets the require- 
ments of the act and recommending that the order consented to 
by respondents be issued. 
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FINDINGS OF FACT 


1. (a) William Bryan Hargett and Ridie Ward Hargett 
Atkins, respondents, are partners doing business as Hargett 
Livestock Company, whose address is Route 2, Richlands, North 
Carolina. 


(b) Respondents are now, and were at all times material 
herein, engaged in the business of buying and selling livestock 
in commerce for their own account. 


(c) Respondents are now, and were at all times material 
herein registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for their own account. 


2. (a) At the time of the issuance of the complaint, respond- 
ents’ current liabilities exceeded their current assets. 


(b) As of February 28, 1965, respondents’ current liabilities 
exceeded their current assets by approximately $130,316.46. 


(c) As of January 31, 1965, respondents’ current liabilities 
exceeded their current assets by approximately $122,933.21. 


(d) As of December 31, 1964, respondents’ current liabilities 
exceeded their current assets by approximately $148,003.46. 


(e) As of October 31, 1964, respondents’ current liabilities 
exceeded their current assets by approximately $146,681.21. 


3. Respondents, during the period from October 31, 1964, 
through February 28, 1965, operated as a dealer buying and sell- 
ing livestock in commerce for their own account while their cur- 
rent liabilities exceeded their current assets. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, it 
is concluded that respondent has violated section 312(a) of the 
act. (7 U.S.C. 213(a)). Inasmuch as respondents have consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondents _ shall cease and desist from operating as a dealer 
in commerce while their current liabilities exceed their current 


assets. 
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This order shall become effective on the sixth day after service 
hereof upon respondents, and copies hereof shall be served upon 
the parties. 


(No. 10,274) 


In re RICHARD CAIN, d/b/a MUENSTER LIVESTOCK AUCTION COM- 
MISSION COMPANY. P&S Docket No. 3606. Decided December 
10, 1965. 


Market agency—Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without the required 
bond and suspending him as a registrant under the act until he complies 
fully with the bonding requirements of the act and the regulations issued 
thereunder. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro sé. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on October 25, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the act and the regulations promulgated thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer on November 22, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations of the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 
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FINDINGS OF FACT 


1. The respondent, an individual doing business as Muenster 
Livestock Auction Commission Company, Box 261, Muenster, 
Texas, is now and was at all times material herein engaged in 
the business of a market agency selling in commerce livestock 
on a commission basis. Respondent is now and was at all times 
material herein registered with the Secretary of Agriculture as 
a dealer and as a market agency buying and selling in commerce 
livestock on a commission basis. 


2. The Muenster Livestock Auction Commission Company stock- 
yard, Muenster, Texas, hereinafter called the stockyard, was at 
all times material herein a posted stockyard subject to the pro- 
visions of the act. 


3. The surety bond which respondent maintained to secure 
performance of his market agency obligations was terminated 
on July 29, 1965. Respondent, by letter dated July 8, 1965, was 
informed of such termination date and was further informed 
that he would have to furnish a new bond if he continued to engage 
in business as a market agency after such termination date. Not- 
withstanding such notice, respondent continued to engage in the 
business of selling livestock at the stockyard on a commission 
basis without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the act and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). Inasmuch as complainant has recommended that the 
order consented to by respondent be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations thereunder. 


Respondent is suspended as a registrant under the act until he 
complies fully with the bonding requirements of the act and the 





1588 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 1588 


regulations. When respondent has complied fully with the bond- 
ing requirements of the Act and the regulations, a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,275) 


In re BARRY M. HALL. P&S Docket No. 3579. Decided December 
10, 1965. 


Market agency and dealer—Bonding requirements—Suspension of 
registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and is suspended as a registrant under 
the act until he complies fully with the bonding requirements of the 
act and the regulations issued thereunder. 


Miss Eva S. Reifenberg for complainant. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed August 2, 1965, by the 
Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary under the act 
as a market agency to buy livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce for his 
own account and is charged with engaging in business as a market 
agency and dealer under the act without filing and maintaining 
a reasonable bond or its equivalent, as required by the act and 
the regulations issued thereunder. A copy of the complaint and 
a copy of the rules of practice were served upon the respondent 
August 6, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, pursuant to section 202.9 of the rules 
of practice (9 CFR 202.9), failure to file an answer would con- 
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nd- stitute an admission of the facts alleged in the complaint and, 
tal in effect, a waiver of oral hearing. Notwithstanding such notice, 
on. respondent has not filed an answer. The matter was referred to 
ice John J. Curry, Hearing Examiner, Office of Hearings Examiners, 
es. United States Department of Agriculture, for the preparation 
of a report without further investigation or hearing pursuant 
to section 202.9(c) of the rules of practice. On November 3, 1965, 
the hearing examiner filed a report recommending that respond- 
ent be found to have violated the act as charged, be ordered to 
cease and desist from such violation and be suspended as a 
er registrant under the act until he complies with the bonding re- 
quirements of the act and the regulations issued thereunder. 
No exceptions were filed to the hearing examiner’s report. 
: FINDINGS OF FACT 
ol 1. Respondent, Barry M. Hall, is an individual whose address 
the is Union Stock Yards, 1716 So. San Marcos Street, San Antonio, 
Texas. Respondent is now and was at all times material herein 
engaged in the business of a market agency and dealer within the 
meaning of the act and registered with the Secretary to buy live- 
stock on a commission basis and to buy and sell livestock for his 
own account in commerce. 
2. The Union Stock Yards, San Antonio, Texas, is now and was 
" at all times material herein a posted stockyard subject to the 
31 provisions of the act. 
he 3. Respondent’s surety bond terminated October 22, 1964. On 
id September 30, 1964, respondent was notified in writing of such 
e. termination date and was informed that he would have to furnish 
ct a new bond if he continued to operate after October 22, 1964, as 
on a registrant under the provisions of the act. Notwithstanding 





such notice, respondent continued to engage in the business of a 










et market agency buying livestock on a commission basis and a 
1g dealer buying and selling livestock for his own account at the 
id stockyard without filing and maintaining a reasonable bond or 
d its equivalent. 
at 

CONCLUSIONS 
d Respondent’s operation in business as a market agency and 





dealer under the act without a reasonable bond or its equivalent, 
as set forth in Finding of Fact 3, constitutes a willful violation 
of section 312(a) of the act (7 U.S.C. 213 (a)) and sections 
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201.29 and 201.30 of the regulations issued thereunder (9 CFR 
201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 
(1957) ; In re Floyd Bryan Moore, 23 A.D. 312 (1964). Respond- 
ent should be ordered to cease and desist from such violation and 
he should be suspended as a registrant under the act until he has 
achieved full compliance with the bonding requirements of the 
act and the regulations issued thereunder, as recommended by 
complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding is 
required under the act and the regulations without filing and 
maintaining a reasonable bond or its equivalent as required by 
the act and the regulations issued thereunder. Respondent is 
suspended as a registrant under the act until he fully complies 
with the bonding requirements of the aforesaid act and regula- 
tions. At the request of respondent, when he demonstrates that 
he has complied with the bonding requirements of the act and 
the regulations, a supplemental order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,276) 


In re JACK D. HUNT AND BETTY T. HUNT, d/b/a HUNT CATTLE 
CoMPANY. P&S Docket No. 3592. Decided December 13, 1965. 


Market agency—Accounts of sale and purchase—Invoices—Scale tickets— 
Misrepresentation of weights—Accounting—Records—Suspension of 
registration—Consent 


Respondents are ordered to cease and desist from issuing untrue or incom- 
plete accounts of sale, purchase, buyers’ invoices and scale tickets, billing 
or collecting on basis of false weights and issuing improper accountings. 
Respondents are also ordered to keep records that fully disclose all 
transactions in their business under the act and are suspended as regis- 
trants under the act for a period of 90 days. 


Mr. Raymond W. Fullerton for complainant. 
Moore, Vlahovich & Greenwood, Bisbee, Ariz., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on September 13, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondents 
violated certain provisions of the act and regulations promulgated 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


On December 10, 1965, respondents filed an amended answer in 
which they admit the jurisdictional allegations set forth in the 
complaint, neither admit nor deny the remaining allegations, 
waive oral hearing and the report of the hearing examiner, and 
consent to the issuance, without further notice, of a specified order 
containing findings of fact and conclusions based upon the allega- 
tions in the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents are individuals who have a residence and prin- 
cipal place of business at Douglas, Arizona. Respondents, d/b/a 
Hunt Cattle Company, a partnership, are now, and were at all 
times mentioned herein, registered with the Secretary of Agri- 
culture to engage in business as a market agency buying and 
selling livestock on a commission basis, and to engage in business 
as a dealer buying and selling Jivestock in commerce for their 
own account. 


2. (a) On or about February 19, 1965, respondents agreed to 
purchase or cause to be purchased, approximately 250 steers on 
a commission basis for Lawrence E. Moore, Douglas, Arizona, 
hereinafter sometimes called the buyer. Such agreement provided, 
among other things, that the buyer would pay twenty-one cents 
per pound for the steers based on the “American Duty Weight” 
of the animals, and would also pay respondents a commission 
of one dollar for each steer purchased for the buyer. 


(b) On or about March 2, 1965, respondents imported from 
Mexico, or caused to be imported, 186 steers that they had pur- 
chased, or caused to be purchased, for the buyer on a commission 
basis pursuant to the agreement mentioned in subparagraph (a) 
of this paragraph. Said 186 steers were weighed at the port of 
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entry, Douglas, Arizona, and the total “American Duty Weight” 
of such animals was 65,520 pounds. After importation, the 186 
steers were transported by truck to the buyer’s ranch at Rucker 
Canyon, Arizona. 


(c) On or about March 2, 1965, respondents made, or caused 
to be made, a draft which named respondent, Jack Hunt, as payee 
and which concerned said 186 steers. Such draft stated that the 
total weight of the 186 steers was 66,439 pounds and that, on the 
basis of such stated weight, the purchase price therefore was 
$13,952.19, whereas in fact, the total ‘““American Duty Weight” 
of such 186 animals was 65,520 pounds and the purchase price 
therefor should have been $13,759.20 under the terms of the agree- 
ment mentioned in subparagraph (a) of this paragraph. Re- 
spondents presented such draft to said Lawrence E. Moore who 
signed the instrument; and respondents collected, in addition to 
their commission, a “purchase price” for the 186 steers that was 
based on their false or fraudulent representations, thereby col- 
lecting $192.99 more from the buyer than they were entitled to 
under the terms of said agreement. 


3. (a) On or about March 1, 1965, respondents agreed to 
purchase, or cause to be purchased, approximately 400 steers on 
a commission basis for said Lawrence E. Moore. Such agreement 
provided, among other things, that the buyer would pay twenty- 
one cents per pound, for the steers based on the “American Duty 
Weight” of the animals, and would also pay respondents a com- 
mission of one dollar for each steer purchased for the buyer. 


(b) On or about March 26, 1965, respondents imported from 
Mexico, or caused to be imported, 348 steers that they had pur- 
chased, or caused to be purchased, for the buyer on a commission 
basis pursuant to the agreement mentioned in subparagraph (a) 
of this paragraph. Said 348 steers were weighed at the port of 
entry hereinbefore mentioned, and the total “American Duty 
Weight” of such animals was 139,380 pounds. After importation, 
the 348 steers were transported by truck to the buyer’s ranch at 
Rucker Canyon, Arizona. 


(c) On or about March 26, 1965, respondents made, or caused 
to be made, a custom house broker’s invoice which concerned 
said 348 steers. Such invoice stated that the total weight of the 
348 steers was 142,785 pounds and, on the basis of such stated 
weight, enumerated purchase prices therefor which amounted to 
the sum of $29,984.85, whereas in fact, the total “American Duty 
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Weight” of such 348 animals was 139,380 pounds and the pur- 
chase price therefor should have been $29,269.80 under the terms 
of the agreement mentioned in subparagraph (a) of this para- 
graph. Respondents transmitted or issued a copy of such invoice 
to said Lawrence E. Moore who made payment on the basis of 
the information stated thereon; and respondents collected, in 
addition to their commission, a “purchase price” for the 348 steers 
that was based on their false or fraudulent representations, there- 
by collecting $715.05 more from the buyer than they were entitled 
to under the terms of said agreement. 


4. Respondents caused the livestock described and referred to 
in Findings of Fact 2 and 3 herein to be weighed at the port of 
entry hereinbefore mentioned, and, in connection therewith, 
failed to execute and issue to the buyer scale tickets pertaining to 
such livestock. 


5. Respondents, during the period from March 1, 1965, through 
March 31, 1965, failed to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business under the act, in that during said period respond- 
ents purchased, or caused to be purchased, livestock on a com- 
mission basis for said Lawrence E. Moore, and, in connection 
therewith, failed to keep sales invoices, accounts of sales and 
purchases, buyer’s invoices, scale tickets, and an accurate record 
of the number and weight of livestock bought, sold, or otherwise 
disposed of each business day, the prices paid or received therefor, 
and the charges made for services. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 1, 2, 3, and 
4 herein, respondents have willfully violated sections 307 and 
312(a) of the act (7 U.S.C. 208 and 213(a)), and sections 201.44, 
201.49, and 201.55 of the regulations (9 CFR 201.44, 201.49, and 
201.55) ; and by reason of the facts set forth in Finding of Fact 5 
herein, respondents have willfully violated section 401 of the act 
(7 U.S.C. 221) and section 201.46(a) of the regulations (9 CFR 


201.46 (a) ). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 











1594. PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 1590 


ORDER 


Respondents, directly or indirectly, in connection with the pur- 
chase of livestock in commerce for any other person or the sale 
of livestock in commerce to any other person, shall cease and 
desist from: 


1. Making and issuing, or causing to be made and issued, false 
or fraudulent accounts of sales, accounts of purchases, or buyers’ 
invoices ; 


2. Billing or collecting from any person for whom livestock 
are purchased or to whom livestock are sold, or causing such per- 
son to be billed or collected from, on the basis of any weight other 
than the true and actual weight as determined at the time agreed 
upon in the purchase or sales agreement between respondents and 
such person; 


3. Failing to render, or cause to be rendered, a full, true, and 
correct accounting to the person for whom livestock are pur- 
chased or to whom livestock are sold; and 


4. Failing to issue, or cause to be issued, scale tickets pertain- 
ing to livestock weighed for purposes of purchase or sale which 
show the name of the agency performing the weighing service, 
the date of weighing, the number of the scale or other information 
identifying the scale upon which the weighing is performed, the 
name of the seller, the name of the buyer, the number of head, 
kind, and actual weight of the livestock, and the name or initials 
of the person operating the scale at the time the weighing is done. 


Respondents shall keep, or cause to be kept, accounts, records, 
and memoranda which fully and correctly disclose all transactions 
involved in their business under the act, including, among other 
things, sales invoices, accounts of sales, accounts of purchases, 
buyers’ invoices, scale tickets, and an accurate record of the num- 
ber and weight of livestock bought, sold, or otherwise disposed of 
each business day, and the prices paid or received therefor, and 
the charges made for services. 


Respondents are suspended as registrants under the act for a 
period of 90 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on December 20, 1965. 
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(No. 10,277) 


In re MARKET AGENCIES AT KANSAS CITY STocK YARDS. P&S 
Docket No. 311. Decided December 16, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including February 28, 1966. 
Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 


Marketing Service. 
Mr. W. G. Bernhardt, Kansas City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on October 21, 1965, con- 
tinuing in effect to and including December 30, 1965, an order 
issued on October 29, 1959 (18 A.D. 1168) which, as modified by 
an order issued on January 22, 1962 (21 A.D. 32), authorizes 
assessment of the current temporary schedule of rates and 


charges. 


On December 10, 1965, a petition was filed on behalf of the 
respondents requesting that the current temporary schedule of 
rates and charges be extended for a period of 60 days. 


Prior to the issuance of the orders of October 29, 1959, and 
January 22, 1962, authorizing increases in the rates and charges 
and a new charge relating to the branding of sheep, notices of 
the petitions therefor were published in the Federal Register, 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matters, no interested per- 
son notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 


necessary. 

The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 
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Since the parties are agreed, the petition is granted and the 
order of October 29, 1959, as modified by the order of January 
22, 1962, is continued in effect during the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on December 31, 1965. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on December 31, 1965, and 
remain in effect to and including February 28, 1966, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,278) 


In re LEO HARDY, d/b/a LEO HARDY LIVESTOCK COMMISSION Co. 
P&S Docket No. 3595. Decided December 21, 1965. 


Market agency and dealer—Shippers’ proceeds—Checks—lInsolvency— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, using shippers’ proceeds for unauthorized pur- 
poses, failing to maintain properly his custodial account for shippers’ 
proceeds, issuing insufficient funds checks for livestock sold or purchased 
and failing to remit shippers’ proceeds, is ordered to establish and main- 
tain a separate bank account for shippers’ proceeds and is suspended 
as a registrant under the act for a period of 45 days and thereafter 
until no longer insolvent. 


Mr. Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, on September 23, 1965, charges 
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respondent with failing to meet the financial requirements of the 
act and with various violations of the act and the regulations. In 
an answer filed on November 23, 1965, respondent admits the 
jurisdictional allegations in the complaint and submits to the 
jurisdiction of the Secretary in the matter, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the hearing examiner and, for the purposes of this 
proceeding only, consents to the issuance of a specified order, with 
findings of fact and conclusions based upon the allegations con- 
tained in the complaint as the findings of fact and conclusions of 
the Secretary, requiring respondent to cease and desist from 
the practices complained of in the complaint and suspending his 
registration for a period of 45 days and thereafter until he demon- 
strates that he is no longer insolvent. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Mississippi Valley Stock Yard, Inc., St. Louis, Missouri, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent, whose business address is 61 Angelica St., St. 
Louis, Missouri, is now and was at all times mentioned herein 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis at the stockyard 
and as a dealer to buy and sell livestock for his own account in 
commerce. 





3. (a) Respondent’s current liabilities, as of July 17, 1965, 
exceeded his current assets by $65,050.04. As of said date, re- 
spondent had current liabilities totalling $72,505.83 and current 
assets totalling only $7,455.79, resulting in said excess of current 
liabilities over current assets of $65,050.04. 


(b) Respondent’s current liabilities, as of August 17, 1965, 
exceeded his current assets by $61,494.23. As of said date, re- 
spondent had current liabilities totalling $63,833.73 and current 
assets totalling only $2,339.50, resulting in said excess of current 
liabilities over current assets of $61,494.23. 





(c) Respondent’s current liabilities presently exceed his 
current assets and he is unable to meet his current financial obli- 
gations as they come due in the usual course of business. 
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4. Respondent, during the period from July 17, 1965, to July 
27, 1965, operated as a market agency selling livestock on a com- 
mission basis at the stockyard while his current liabilities ex- 
ceeded his current assets. 


5. Respondent, during the month of August 1965, used funds 
received as proceeds from the sale, at the stockyard, of livestock 
consigned to him for sale on a commission basis for purposes of 
his own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors, and 
failed to maintain properly his custodial account for shippers’ 
proceeds in the Bremen Bank and Trust Company, St. Louis, 
Missouri, in that respondent, as of August 17, 1965, had a short- 
age in shippers’ proceeds in the amount of $63,825.16. As of said 
date, respondent had outstanding checks drawn on said custodial 
account in the amount of $63,825.16 and had no money in the 
custodial account, deposits in transit, or proceeds receivable to 
offset said checks, resulting in said deficiency in shippers’ pro- 
ceeds of $63,825.16. 


6. Respondent, at the stockyard, on or about seven specified 
dates and in other similar transactions at divers other times dur- 
ing the month of July 1965, sold livestock consigned to him for 
sale on a commission basis and, in connection with such trans- 
actions, issued to his consignors, in payment of the net proceeds 
from the sale of their livestock, checks drawn on his custodial 
account for shippers’ proceeds in the Bremen Bank and Trust 
Company, St. Louis, Missouri, which checks, when presented for 
payment, were returned unpaid because of insufficient funds in 
respondent’s custodial account. 


7. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the month of July 1965, 
sold livestock consigned to him for sale on a commission basis and, 
in connection with such transactions, failed to remit to the con- 
signors the net proceeds from such sales. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204), and by reason of the facts 
set forth in Findings of Fact, 4, 5, 6 and 7, respondent has violated 
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sections 304, 307 and 312(a) of the act and sections 201.40, 
201.41, 201.42 and 201.43 of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the complaint and suspending his registration for a period 
of 45 days and thereafter until he demonstrates that he is no 
longer insolvent, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Operating as a market agency buying or selling livestock 
in commerce while his current liabilities exceed his current assets; 


(2) Using funds received as proceeds from the sale of livestock 
consigned to him for sale on a commission basis for purposes of 
his own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


(3) Failing to maintain properly his custodial account for 
shippers’ proceeds; 


(4) Issuing checks in payment for livestock sold or purchased 
in commerce without having and maintaining on deposit in the 
bank upon which such checks are drawn sufficient funds to pay 
such checks; and 


(5) Failing to remit to persons consigning livestock to him 
for sale on a commission basis the net proceeds from the sale of 


their livestock. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock consigned to him on a commission or agency 
basis in a bank account separate from the general or private 
accounts in which respondent’s own funds are deposited and such 
proceeds account shall be designated ‘“‘Custodial Account for Ship- 
pers’ Proceeds” or by a similar identifying designation. Such 
account shall be drawn upon only for the purposes for which ship- 
pers’ proceeds may properly be used, as set forth in section 
201.42 of the regulations. 


Respondent is suspended as a registrant under the act for a 
period of 45 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the 45-day period. 
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This order shall become effective on the sixth day after service 
upon respondent. 


































Copies hereof shall be served upon the parties. 


(No. 10,279) 


In re PRICE AND COMPANY, INC. P&S Docket No. 3598. Decided 
December 21, 1965. 


Failure to pay when due—Checks—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from engaging in business under the 
act while insolvent, failing to pay when due for purchased livestock 
and causing checks issued in purported payment of purchased livestock 
to be dishonored when presented for payment. Respondent is suspended 
as a registrant under the act for a period of 60 days and thereafter 
until no longer insolvent. 


Mr. George S. Whitten for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on September 29, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture. The 
complaint charges that the respondent’s financial condition does 
not meet the requirements of the act and that the respondent has 
violated the act and the regulations issued thereunder by the 
Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


On November 23, 1965, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the hearing 
examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 
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FINDINGS OF FACT 

1. Respondent, Price and Company, Inc., is a corporation whose 
address is 61 Angelica Street, St. Louis 7, Missouri. Respondent 
is now, and was at all times material herein, registered with the 
Secretary under the act as a market agency buying livestock in 
commerce on a commission basis and as a dealer buying and sell- 
ing livestock in commerce for its own account. 

2. (a) Respondent’s current liabilities, as of June 30, 1965, 
exceeded its current assets by $269,671.01. As of said date, re- 
spondent had current liabilities totalling $346,270.92 and current 
assets totalling only $76,599.91, resulting in said excess of current 
liabilities over current assets of $269,671.01. 

(b) Respondent’s current liabilities, as of July 27, 1965, 
exceeded its current assets by $326,808.03. As of said date, re- 
spondent had current liabilities totalling $327,557.39 and current 
assets totalling only $749.36, resulting in said excess of current 
liabilities over current assets of $326,808.03. 

(c) Respondent’s current liabilities presently exceed its cur- 
rent assets and it is unable to meet its current financial obliga- 
tions as they come due in the usual course of business. 

3. Respondent, during the period from June 30, 1965 to July 
27, 1965, operated as a dealer under the act, buying and selling 
livestock in commerce for its own account, notwithstanding the 
fact that during such period its current liabilities exceeded its 
current assets. 

4. Respondent, on or about the dates set forth below, in con- 
nection with the purchase of livestock in commerce, issued or 
caused to be issued checks against respondent in purported pay- 
ment of the purchase price of such livestock, which checks were 
not honored when presented for payment. 

Date of 


Check Check No. Payable To Amount 

1965 

7-19 1951 N. E. Wilson, University City, Missouri $ 3,747.77 

7-19 1954 Clayton Peterman, Slater, Missouri 6,723.83 

7-22 1985 Udell Blakemore, Slater, Missouri 21,664.62 

7-23 1988 Farmington Auction Market, Inc. 462.52 
Farmington, Missouri 

7-21 1994 Clarence Fennewald, St. Louis, Missouri 6,820.02 

7-22 1995 Clarence Fennewald, St. Louis, Missouri 1,761.75 

7-26 1998 Leo Hardy Livestock Commission Co., 12,000.00 
St. Louis, Missouri 

7-26 2003 Clarence Fennewald, St. Louis, Missouri 18,802.50 

7-26 2004 Troy Youth Club, Troy, Missouri 231.00 


$72,214.01 
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5. Respondent, in connection with the purchases of livestock 
specified in paragraph 4 herein failed to pay the purchase price 
of such livestock when due. In addition, respondent, in the trans- 
actions specified below, purchased livestock in commerce for its 
own account and failed to pay the purchase price thereof when due. 


Date of 
Purchase Purchased From Amount Due 
1965 
7-12 Leo Hardy Livestock Commission Co. $17,972.49 
7-22 . 2 4 ” a 23,735.62 
7-22 ” ” ” ” ” 864.25 
a ” ” ” ” ” 7,500.70 
7-12 H. B. Mattingly and Harold Cassidy 
Livestock Commission Company 16,000.00 
$65,573.06 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 5 
hereof, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204), and respondent has wilfully 
violated section 312(a) of the act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). Respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a market agency or dealer under the act while its current 
liabilities exceed its current assets; (2) failing to pay, when due, 
the purchase price of livestock purchased in commerce; and (3) 
causing checks which respondent has issued or authorized to be 
issued against it in purported payment of the purchase price of 
livestock purchased in commerce to be dishonored when presented 
for payment. 


Respondent is suspended as a registrant under the act for a 
period of 60 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent has demonstrated that it 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension. 

This order shall become effective on the sixth day after service 
hereof upon the respondent and copies shall be served upon the 
parties. 
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(No. 10,280) 


In re TOOTLE BROTHERS & Co., d/b/a CLINTON COMMUNITY SALE. 
P&S Docket No. 3607. Decided December 21, 1965. 


Market agency—Employment of dealers—Selling consigned livestock 
to employees, etc.—Accounts of sale—Shippers’ proceeds account— 
Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to establish and main- 
tain a separate bank account for shippers’ proceeds, using such proceeds 
for unauthorized purposes, employing or utilizing services of registered 
dealers, selling consigned livestock to employees, etc. and issuing in- 
complete accounts of sale and is ordered to keep records that fully 
disclose all transactions in its business under the act. 


Mr. Ronald D. Cipolla for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on October 29, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent 
violated the act and the regulations promulgated thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations, in 
various respects. 


On November 29, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the hearing examiner, 
and consents to the issuance of a specified order containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 
1. Respondent, a corporation whose address is Box 85, Clinton, 
Missouri, is now, and was at all times material herein, registered 
with the Secretary of Agriculture as a market agency, doing busi- 
ness as Clinton Community Sale, to sell livestock in commerce on 
a commission basis. 
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2. The Clinton Community Sale stockyard, Clinton, Missouri, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provisions 
of the act. 


3. Respondent, during the period from on or about June 1, 
1965, through on or about June 30, 1965, sold livestock on a com- 
mission basis at the stockyard, and, in connection therewith, 
failed to deposit the gross proceeds received from the sale of such 
livestock in a separate bank account designated as “Custodial 
Account for Shippers’ Proceeds”, or by a similar identifying 
designation, but deposited and commingled such proceeds with 
its own general funds. 


4. Respondent, at the stockyard, during the period from on 
or about June 1, 1965, through on or about June 30, 1965, used 
funds received as proceeds from the sale of livestock consigned 
to it for sale on a commission basis, for purposes of its own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing or impairing the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock. Resondent’s use of such proceeds resulted in a shortage 
of shippers’ proceeds in the approximate sum of $1,976.67 on 
June 30, 1965. 


5. Respondent, at the stockyard, during the period from on 
or about May 1, 1965, through on or about June 30, 1965, in con- 
nection with the furnishing of its services as a market agency 
under the act, utilized the services of Fletcher Haller, an inde- 
pendent and separately registered dealer under the Act, as an 
auctioneer. 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to it 
for sale on a commission basis to Fletcher Haller, respondent’s 
auctioneer, who purchased the livestock for his own account. 


Date No. of Amount of 

1965 Head Purchases 
June 2 7 $337.30 
June 16 2 303.50 
June 23 4 336.12 
June 30 4 386.52 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, in connection with the sale of 
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livestock consigned to it for sale on a commission basis, issued 
accounts of sale to the consignors of the livestock, as specified 
below, which failed to show the full, true, and correct names of 
the purchasers of the livestock, but instead showed number desig- 
nations. Copies of such accounts of sale were made a part of the 
accounts and records of respondent. 













Designation 























Date No. of Shown as True Name 
1965 Head Consignor Purchaser of Purchaser 
June 2 3 Arthur Vaughn 5 Karl Bowes 
3 Arthur Vaughn 13 Tootle Brothers & Co., 
d/b/a Clinton Commun- 
ity Sale 
June 2 1 F. Motsinger 7 Unknown 
F. Motsinger 13 Tootle Brothers & Co., 
d/b/a Clinton Commun- 
ity Sale 
June 9 3 Tom Mansfield 5 Karl Bowes 
June 9 1 Price-Rite 13 Tootle Brothers & Co., 
d/b/a Clinton Commun- 
ity Sale 
June 16 1 F. M. Coffey, Jr. 5 Karl Bowes 
June 16 2 George Angle 13 Tootle Brothers & Co., 
d/b/a Clinton Commun- 
ity Sale 
1 George Angle 5 Karl Bowes 
June 16 1 Lloyd Walker 13 Tootle Brothers & Co., 
d/b/a Clinton Commun- 
ity Sale 
June 23 Z Tom Mansfield 7 Perry McGlone 
June 23 1 Walter Booth 13 Tootle Brothers & Co., 
d/b/a Clinton Commun- 
ity Sale 
June 30 1 Clem Odle 5 Karl Bowes 
June 30 24 Bill Walker 5 Karl Bowes 







Bill Walker 13 Unknown 









8. Respondent, during the period from on or about June 1, 1965, 
through on or about June 30, 1965, in connection with its market 
agency operations under the act, failed to keep accounts, records, 
and memoranda which fully and correctly disclose all transactions 
involved in its business, in that respondent failed to keep: (a) 
accounts of sale which show the full, true, and correct names of 
the purchasers and sellers of livestock and (b) buyers’ invoices 
which show the full, true, and correct names of the buyers. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated sections 307 and 312(a) of the act (7 
U.S.C. 208, 213(a)) and section 201.42(a) of the regulations (9 
CFR 201.42(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated sections 307 and 312(a) of the act, supra, 
and sections 201.40 and 201.41 of the regulations (9 CFR 201.40, 
201.41). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated sections 307 and 312(a) of the act, supra, 
and section 201.66 of the regulations (9 CFR 201.66). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has violated sections 307 and 312(a) of the act, supra, 
and sections 201.57 and 201.60 of the regulations (9 CFR 201.57, 
201.60). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has violated sections 307 and 312(a) of the act, supra, 
section 401 of the act (7 U.S.C. 221), and section 201.43(a) of 
the regulations (9 CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has violated section 401 of the act, supra. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to deposit 
the gross proceeds received from the sale of livestock on a com- 
mission basis in a separate bank account designated as “Custodial 
Account for Shippers’ Proceeds,” or by some similar identifying 
designation, and to maintain such account in conformity with the 
provisions of section 201.42 of the regulations (9 CFR 201.42) ; 
(2) making such use of funds received from the sale of livestock 
handled on a commission basis as would in any manner endanger 
or impair the prompt and faithful accounting therefor and pay- 
ment of the portions thereof due to the person or persons entitled 
thereto; (3) employing or utilizing the services of independently 
operated and separately registered dealers under the act, or their 
employees, in the furnishing by it of market agency services; (4) 
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selling livestock consigned to it for sale on a commission basis 
to its auctioneer, or any other employee performing duties of 
comparable responsibility in connection with the actual conduct 
of auction sales by it, for any purpose for his own account; and 
(5) issuing accounts of sale to consignors of livestock which fail 
to show the full, true, and correct names of the purchasers of the 
livestock. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
business under the act, including among others: (a) accounts of 
sale which show the full, true, and correct names of the purchas- 
ers and sellers of livestock and (b) buyers’ invoices which show 
the full, true, and correct names of the buyers. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 


(No. 10,281) 


In re COTULLA LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 3590. Decided December 23, 1965. 


Shippers’ proceeds account—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds in a separate bank account therefor and from failing to main- 
tain such account in accordance with regulations issued under the act. 


Mr. J. Robert Franks for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and suplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on September 3, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
certain provisions of the act and the regulations issued thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 
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On December 9, 1965, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint 
and submits to the jurisdiction of the Secretary in this matter, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the hearing 
examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Cotulla Livestock Commission Company, Inc., stockyards 
at Cotulla and Pearsall, Texas, hereinafter referred to as the 
stockyards, are now, and were at all times mentioned herein, 
posted stockyards subject to the provisions of the act. 


2. (a) Cotulla Livestock Commission Company, Inc., respond- 
ent, is a corporation whose principal places of business are Cotulla 


and Pearsall, Texas. 


(b) Respondent is now, and was at all times mentioned herein, 
engaged in the business of buying and selling livestock in com- 
merce on a commission basis and buying and selling livestock in 
commerce for its own account. 


(c) Respondent is now, and was at all times mentioned herein, 
registered with the Secretary of Agriculture as a market agency 
buying and selling livestock in commerce on a commission basis 
and as a dealer buying and selling livestock in commerce for its 


own account. 


38. Respondent, from December 12, 1963, to the date of the 
issuance of the complaint, in the course of the conduct of its busi- 
ness as a market agency at the stockyards, failed and refused to 
deposit the gross proceeds received from the sale of livestock on a 
commission basis in a separate bank account designated as “Cus- 
todial Account for Shippers’ Proceeds,” or by a similar identifying 
designation, and, during said period, continuously deposited and 
commingled such proceeds with its own general funds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
it is concluded that respondent has violated sections 307 and 
312(a) of the act (7 U.S.C. 208, 213(a)), and section 201.42 (a) 
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of the regulations (9 CFR 201.42(a)). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from failing to deposit the 
gross proceeds received from the sale of livestock on a commission 
basis in a separate bank account designated as “Custodial Account 
for Shippers’ Proceeds,” or by some similar identifying designa- 
tion, in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42), and failing to maintain such account 
in accordance therewith. 


This order shall become effective on the sixth day after service 
hereof upon respondent, and copies thereof shall be served upon 
the parties. 


(No. 10,282) 


In re MARVAL PACKING Co., INC. P&S Docket No. 3611. Decided 
December 23, 1965. 


Packer—Failure to pay when due—Checks—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
purchased livestock and from issuing insufficient funds checks in pur- 
ported payment of such livestock. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed November 8, 1965, by the Acting Director, Packers 
and Stockyards Division, United States Department of Agricul- 
ture, charging that respondent violated certain provisions of the 
act and the regulations thereunder (9 CFR 201.1 et seq.). 
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On December 3, 1965, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of New Jersey with its principal office and 
place of business located at Trenton, New Jersey. At all times 
material herein, respondent was a packer, within the meaning of 
the act, engaged in the business of buying livestock, in commerce, 
for slaughter at its plant located at said Trenton, New Jersey. 


2. The following named livestock markets are now, and were 
at all times mentioned herein, posted stockyards subject to the 
provisions of the act: 


Name of Stockyard Location 

Fauquier Livestock Exchange, Inc. Marshall, Virginia 
Nokesville Livestock Auction, Inc. Nokesville, Virginia 
Fredericksburg Stock Yard Co. Fredericksburg, Virginia 


3. Respondent, on or about the dates and in the transactions 
set forth below, issued checks in purported payment for livestock 
purchased at the stockyards for slaughter purposes which checks 
were returned unpaid by the bank upon which they were drawn 
because of insufficient funds in respondent’s account. 


No. of Amount 
Date Head Payee of Check 
1965 
Feb. 3 34 Nokesville Livestock Auction, Inc. $1,850.00 
Mar. 19 62 o me 2,669.66 
27 55 = ee 2,477.91 
April 15 34 = ” 1,484.42 
June 11 57 o 2,485.76 
April 7 48 Fredericksburg Stock Yard Co. 2,952.95 
Aug. 18 50 - me 3,384.24 
June i1 26 Fauquier Livestock Exchange, Inc. 1,493.18 


4. Respondent, on or about the dates and in the transactions set 
forth below and in the transactions set forth in finding of fact 3 
above, purchased livestock in commerce for slaughter purposes 
and failed to pay when due the purchase price of such livestock. 


1 it 
her 
ing 
the 


ons 


der 
ind 
nes 


ere 
the 


ns 
ck 
‘ks 
wn 


int 
ck 





JACOB WRUBLE 1611 
Cite as 24 A.D. 1611 


Date of Posted Stockyard No. of Head Amount of 
Purchase Where Purchased Purchased Purchase 
1965 

May 11 Fauquier Livestock Exchange, Inc. 5 $ 287.21 
18 ° " 2 148.33 

25 * = 16 942.39 

June 1 - _ 22 1,380.53 
8 = . 6 274.22 

15 m a 17 1,032.72 

22 " = 16 859.34 

29 2 " 31 1,397.12 

July 6 ” - 17 901.68 
13 ” a 14 718.45 

CONCLUSIONS 


By reason of the facts set forth in findings of fact 3 and 4, supra, 
respondent has engaged in unfair practices in commerce in viola- 
tion of section 202(a) of the act (7 U.S.C. 192(a)), and section 
201.43(b) of the regulations (9 CFR 201.43(b)). Inasmuch as 
respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay when due the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank on which they are drawn to pay such checks. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 
the parties. 


(No. 10,283) 


In re JACOB WRUBLE. P&S Docket No. 3612. Decided December 
23, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations 
issued thereunder. 
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Mr. Garrett N. Wyss for complainant. 
Mr. Davis R. Hobbs, Tunkhannock, Pa., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on November 9, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on December 6, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the cease 
and desist order consented to by respondent be issued. Complain- 
ant has also recommended that respondent not be suspended as a 
registrant under the act, as respondent is now in compliance with 
the bonding requirements of the act and regulations. 


FINDINGS OF FACT 


1. The respondent, an individual residing at Meshoppen, Penn- 
sylvania, is now and was at all times material herein engaged in 
the business of a dealer selling in commerce livestock on his own 
account, and is now and was at all times material herein so 
registered with the Secretary of Agricllture. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations was terminated on April 
11, 1965. Respondent, by certified letter dated March 16, 1965, 
was informed of such termination date and was further informed 
that he would have to furnish a new bond if he continued to engage 
in business as a dealer after such termination date. Respondent 
was also so notified by letters dated May 7, June 29, and September 
21, 1965. Notwithstanding such notices, respondent continued 
to engage in the business of selling in commerce livestock on his 
own account without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the cease and desist order consented to by respond- 
ent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,284) 


BOLER FRUIT & VEGETABLE COMPANY v. DEVINE BROKERAGE COM- 
PANY. PACA Docket No. 9238. Decided December 3, 1965. 


Novation not established—Breach of warranty—Suitable shipping condition— 
Damages—Dismissal 


Where complainant breached warranty of suitable shipping condition in 
sale of oranges, respondent entitled to damages therefor. As respondent 
has properly remitted amount owing to complainant the complaint is 
dismissed. 

Barnes and Elick, Pharr, Texas, for complainant. 
Mr. Perry Haskell Winn, Oklahoma City, Okla., for respondent. 
Mr. W. Hendrix Wolf, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on Febru- 
ary 11, 1963, and the formal complaint was filed September 6, 
1963. Complainant seeks reparation of $1,996.89 which is alleged 
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to be the balance of the purchase price of one truckload of Mexican 
oranges sold to respondent on or about January 24, 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on September 
23, 1963. On the same date a copy of the report of investigation 
was served upon complainant. 


Respondent filed an answer on October 21, 1963, alleging that 
on January 23, 1963, he contracted to purchase from complainant 
No. 1 Valencia Mexican oranges to be in marketable condition on 
arrival and that when the fruit arrived it was in “bad order’ and 
was rejected by respondent’s customer. It is further alleged that 
complainant and respondent entered into a new and subsequent 
contract whereby respondent was to salvage and sell all fruit pos- 
sible and pay five cents per pound for all fruit sold, and that re- 
spondent carried out this contract and paid complainant the sum 
of $1,200.61 in full satisfaction for the oranges. Respondent 
requested an oral hearing. 


An oral hearing was held in Oklahoma City, Oklahoma, on 
November 30, 1964. Complainant was represented by Mr. Edd 
Boler, its Vice-President and General Manager. Respondent was 
represented by counsel. The evidence of complainant consisted 
of the testimony of Mr. Edd Boler and the deposition testimony 
of two witnesses. Three witnesses testified on behalf of respond- 
ent. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Boler Fruit & Vegetable Company, is a cor- 
poration whose address is Drawer 1, Pharr, Texas. 


2. Respondent is an individual, Daniel Joseph Devine, doing 
business as Devine Brokerage Company, whose address is 1307 
South West 3rd Street, Oklahoma City, Oklahoma. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On January 23, 1963, contemplating shipment in interstate 
commerce, complainant sold to respondent a truckload (1,000 
half-boxes) of Mexican oranges at an agreed price of $3,197.50, 
f.o.b. Pharr, Texas. 


4. Complainant received two truckloads of oranges, each con- 
taining 800 half-boxes, from Mexico, one load on January 23 and 
the other on January 24. Both loads were federally inspected at 
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the point of entry, 11 miles from Pharr, on January 23 and 24, 
respectively, and were certified to be U.S. Combination grade with 
no decay. On January 24, 200 half-boxes from the first shipment 
and the entire second shipment were loaded into a truck furnished 
by respondent and the truck departed from Pharr at about 5 p.m., 
the same day. 


5. The truckload of oranges arrived at Oklahoma City the after- 
noon of January 25. Upon instructions of respondent, the truck- 
load was delivered direct to a customer of respondent’s in Okla- 
homa City. The customer refused the oranges because of their 
condition, and the load was sent to respondent’s place of business. 


6. Respondent telephoned complainant on January 26 and com- 
plained of the condition of the fruit. On January 30 respondent 
offered to return the oranges, reship them elsewhere or pay five 
cents per pound for all salable fruit. Complainant did not agree 
to any of these offers. 


7. At respondent’s request, a Federal inspection of the oranges, 
which had been placed in respondent’s cooler, was made at 9:30 
a.m., January 31. The inspection was restricted to condition only. 
The certificate of this inspection reads as follows: 


“Condition: From 30 to 50%, average 43% damaged, includ- 
ing 8% seriously damaged by skin breakdown. From 5 to 
8% average 6% Blue Mold Rot. Remainder of stock firm.” 


8. On February 4, 1963, respondent wired complainant as 
follows: “DISPOSING OF FRUIT YOUR INVOICE NO. 236 
FOR ACCOUUNT OF WHOM IT MAY CONCERN.” Respond- 
ent repacked the oranges and sold them between February 2 and 
18 for gross proceeds of $1,737. Net proceeds of $1,200.61 were 
remitted to complainant as an undisputed amount. 


9. The formal complaint was filed September 6, 1963, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent alleged in his answer that the oranges received 
from complainant were substandard or in “bad order,” that they 
were rejected by respondent’s customer, and that respondent and 
complainant merged the original contract into a new one whereby 
respondent was to salvage and sell the fruit and pay complainant 
five cents per pound net for salable fruit. There is no dispute 











1616 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1613 


that respondent telephoned complainant on January 26 and 30, 
1963, complaining of the condition of the oranges. The evidence 
of respondent is to the effect that the new agreement was entered 
into with Fred Braunig, complainant’s sales manager, in the 
second conversation and that Edd Boler, complainant’s vice-presi- 
dent and general manager, subsequently denounced such agree- 
ment. Braunig and Boler testified that they both participated 
in the conversation of January 30 and that they refused to alter 
the terms of the original contract. Respondent had the burden 
of proving the claimed new agreement by a preponderance of the 
evidence. It is concluded that respondent has failed to sustain 
this burden. 


Respondent does not contend that he gave a timely notice of 
rejection of the shipment to complainant. In the absence of the 
claimed new agreement, respondent’s failure to give such notice, 
as well as his unloading and selling of the oranges, constituted an 
acceptance thereof. Having accepted the fruit, respondent became 
liable for the purchase price, less the damages resulting from any 
breach of contract on the part of complainant. The burden of 
proving both the breach and damages rests upon respondent. 


Respondent urges that the oranges were not in suitable ship- 
ping condition. In an f.o.b. sale, as here, there is an implied war- 
ranty that the produce sold is in suitable shipping condition at 
the time of billing, that is, in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the con- 
tract destination. 


Mrs. Devine, the wife of respondent and also an employee, testi- 
fied that on respondent’s instructions the oranges went directly to 
respondent’s customer, The Fleming Co., in Oklahoma City on the 
evening of January 25. Ernest Rush, Produce Department Man- 
ager of The Fleming Co., testified that he had ordered a load of 
Mexican Valencia oranges from respondent on or about January 
19; that he inspected the oranges on arrival on January 25 or 26 
and they appeared to be satisfactory on top but in poor condition 
underneath; that he telephoned respondent and told him the 
oranges were not good and would not be accepted, but he would 
take them if rerun and placed in 5-pound bags; and that the load 
was probably sent to respondent that day or the next day. This 
witness further testified that the oranges redelivered in 5-pound 
bags appeared to be satisfactory and were sent to its retail stores 
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but they later proved to be unsatisfactory and were returned to 
The Fleming Co. by the retail stores or credit was given; and that 
1,883 bags were returned to respondent. Bruce Towne, foreman 
of Market Pre-Pak Inc., of which Mrs. Devine is Secretary- 
Treasurer, testified that sometime in January he was ordered to 
rerun the crates of oranges and pack them in 5-pound bags; that 
on his first inspection about one third of the oranges were bad; 
and that some oranges were repacked three or four times. He 
also testified that the cooler in which the oranges were stored 
was kept at about 45°. Mrs. Devine testified that the fruit was 
received from The Fleming Co. on the night of January 25; that 
she was present when the oranges were unloaded into respondent’s 
cooler; and that she looked at the fruit on January 25 or 26 and 
it was in bad order and about one third of the fruit was rotten 
or soft, and there was blue mold. 


The Federal inspection made on January 31 shows that there 
was an average of 43 percent damage from skin breakdown, in- 
cluding 8 percent serious, and an average of 6 percent Blue Mold 
Rot. While this inspection was made approximately five days 
after arrival of the truck, in view of nature of the major defect 
found, skin breakdown, and the testimony of the witnesses as to 
the condition of the oranges several days earlier, it is concluded 
that the oranges were abnormally deteriorated at the time of 
arrival and, therefore, were not in suitable shipping condition 
when shipped. 


The remaining question concerns the damages sustained by 
respondent from the breach of warranty of suitable shipping 
condition. The general measure of damages for breach of war- 
ranty, in the absence of special circumstances showing proximate 
damages of a greater amount, is the difference between the value 
of the goods at the time of delivery to the buyer and the value they 
would have had if they had answered to the warranty. The con- 
tract price of $3,197.50, plus the freight charges of $300, or a 
total cost of $3,497.50 is accepted as representing the market 
value of oranges meeting contract requirements. The report of 
investigation includes an accounting prepared by Mrs. Devine 
which shows that respondent received gross proceeds of $1,737 
from the sale of the oranges between February 2 and 18, and in- 
curred charges for packing 4,298 bags at 514 cents each, or 
$236.39. On the basis of this accounting, it is concluded that the 
market value of the oranges received is $1,500.61. Deducting this 
amount from the delivered cost of $3,497.50 leaves $1,996.89, as 
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the damages sustained by respondent. The difference between the 
contract price of $3,197.50 and respondent’s damage of $1,996.89, 
is $1,200.61. Since respondent has already paid complainant this 
sum, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,285) 


MINN-IDA POTATO PRocEssoRs, INc. v. K & R, INc. PACA Docket 
No. 9584. Decided December 3, 1965. 


Breach of contract—Failure to deliver—Damages 


Where complainant breached contract by termination of balance thereof for 
respondent’s alleged failure to pay on time which failure was waived, 
respondent awarded damages for difference between contract price and 
market price at time of refusal to deliver. 


Mr. Harley A. Degen, Minneapolis, Minn., for complainant. 
Mr. Robert E. Paulick, Grand Island, Neb., for respondent. 
Mr. G. H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the sum of $771.80, the alleged balance due on a truck load 
of potatoes claimed to have been sold in interstate commerce to 
respondent on or about the 11th day of April, 1964. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served on respondent. A copy of 
the report of investigation was also served on complainant. Re- 
spondent filed an answer and counterclaim and subsequently, on 
January 11, 1965, filed an amended answer and counterclaim 
denying the material allegations of the complaint and alleging that 
as a result of complainant’s failure to ship potatoes contracted for, 
respondent had been damaged in the sum of $6,840.00 and demand- 
ing reparation in such amount. Complainant filed a reply admitting 
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the contract for sale of potatoes, denying the other material allega- 
tions of the counterclaim, and alleging that the complainant 
terminated the contract because respondent had failed to make 
payments on previous shipments, and had failed to comply with 
requirements of the Minnesota Department of Agriculture. 


An oral hearing was held at Kansas City, Missouri, on May 24, 
1965. George Rullman, president of respondent, appeared and 
testified on behalf of respondent. Respondent was represented 
by counsel. Complainant did not appear at the hearing and no 
witnesses appeared to testify on its behalf. Neither party filed 
proposed findings, conclusions or briefs. 


FINDINGS OF FACT 


1. Complainant, Minn-Ida Potato Processors, Inc., is a corpora- 
tion whose post office address is 5600 Excelsior Boulevard, Minne- 
apolis, Minnesota. At the time of the transactions involved in 
this proceeding, complainant was not licensed under the Act, but 
was operating subject to license. 


2. Respondent, K & R, Inc., is a corporation whose post office 
address is P. O. Box 75, Hastings, Nebraska. At the time of the 
transactions involved in this proceeding, respondent was licensed 
under the Act. 


3. On or about March 3, 1964, in the course of interstate com- 
merce, complainant sold to respondent 25 truck loads of potatoes, 
each truck load to contain approximately four hundred 100-pound 
bags, for a price of $2.30 per cwt. delivered at Hastings, Nebraska. 
The potatoes were to be shipped from Hugo, Minnesota, at the 
rate of two, three or four truck loads per week as soon as graded. 
Payment for each shipment was to be by sight draft, payable 21 
days after shipment. 


4. The contract was negotiated by Kellogg Company, a broker 
located at Minneapolis, Minnesota, which issued a Brokers Stand- 
ard Memorandum of Sale evidencing the transaction. 


5. Complainant shipped one truck load on March 6, one on 
March 12, one on March 17, one on March 23, one on March 27, 
and one on April 11. Complainant did not prepay the freight, and 
respondent was required to pay the freight of 60¢ per cwt. on 
each truck load before it could obtain possession of the potatoes. 
Respondent paid complainant the purchase price for the first five 
truck loads shipped, less freight, but except for the first truck 
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load such payments were not made within 21 days after receipt 
of the potatoes. In no case, however, was the payment made more 
than 31 days after receipt of the potatoes. 


6. Before the balance of the payment was due on the shipment 
received on April 11, complainant, on or about April 29, 1964, sent 
respondent a written notice that it was terminating the contract 
because of respondent’s failure to make payments on time. Com- 
plainant shipped no more potatoes under the contract. 


7. The market price of potatoes at Hastings, Nebraska, at the 
time complainant notified respondent it would ship no more pota- 
toes, of the grade and quality covered by the contract, was in 
excess of $3.20 per cwt. 


8. The formal complaint was filed on August 24, 1964, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties are in agreement that a contract was entered into 
on March 3, 1964, as reflected by respondent’s Exhibit 1, for the 
sale by complainant to respondent of 25 truck loads of potatoes to 
be delivered at the rate of two, three, or four loads per week. It 
is also undisputed that the contract price was $2.30 per cwt. 
delivered at Hastings, Nebraska, and that payment was to be 
made by respondent within 21 days after shipment. 


By April 11, 1964, more than five weeks after the contract was 
made, complainant had shipped only six truck loads of potatoes 
and had failed to prepay the freight. Respondent paid the freight 
in order to obtain possession of the potatoes, but was guilty of 
some slight delays in paying the balance of the purchase price 
on the first five truck loads, and has not paid the balance due on 
the sixth truck load, $771.80, which respondent concedes is due 
and owing to complainant. 


Complainant’s notice of termination was based on alleged fail- 
ures of respondent to pay for shipments within the time provided 
in the contract. Since respondent paid the freight charges on 
each shipment as it arrived, which it was under no obligation to 
do, to the extent of such payments respondent paid in advance. 
If there was any delay in payment, it was not substantial in 
nature. Furthermore, there is no evidence that complainant voiced 
any objection on account of delay, so any delay there may have 
been was presumably waived. Moreover, on the question whether 
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complainant had a right to terminate the contract, there is the 
fact that on April 29, 1964, when complainant gave notice of 
termination, respondent was not in default. Payment for the last 
truck load, the only one then not paid for, was not due until May 
8, 1964. For all these reasons, we conclude that complainant had 
no legal right to terminate the contract. Accordingly, we conclude 
that complainant’s failure to deliver 19 truck loads of potatoes 
was in breach of the contract and in violation of section 2 of the 


Act. 


The general measure of damages for failure to deliver goods 
sold where there is an available market for the goods in question, 
and in the absence of special circumstances showing proximate 
damages of a greater amount, is the difference between the con- 
tract price and the market price of the goods at the time or times 
they ought to have been delivered, or if no time was fixed, then 
at the time of the refusal to deliver. Section 67, Uniform Sales 
Act, which was in force in both Minnesota and Nebraska at the 
time of the transactions involved; M. W. Zack Company v. R. D. 
Werner Co., 222 F. 2d 634 (6 Cir. 1955); National Dairymen 
Ass’n v. Dean Milk Co., 183 F. 2d 349, 355 (7 Cir. 1950) ; Loy v. 
Storz Electric Refrigeration Co., 240 N. W. 423, 425 (Nebr. 
19382) ; Wilson & Co. v. Fremont Cake & Meal Co., 153 Neb. 160, 
43 N. W. 2d 657, 668-669 (1950) ; Imperial Frozen Foods v. Blue 
Lake Packers, 22 A.D. 574, 579 (1963). 


The 19 truck loads of potatoes which complainant refused to 
deliver should have contained 7600 cwt. of potatoes. The differ- 
ence between the contract price and the market price at the time 
of complainant’s refusal to deliver has been established by the 
evidence to be at least 90¢ per cwt. Ninety cents per cwt. on the 
undelivered portion of the contract amounts to $6,840.00, and 
respondent is entitled to reparation in this amount, less the amount 
of $771.80 which respondent admittedly still owes for the truck 
load of potatoes which was shipped on April 11, 1964. Reparation 
should therefore be awarded to respondent in the amount of 
$6,068.20, with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $6,068.20, with interest thereon 
at the rate of 5 percent per annum from June 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,286) 


C. B. WESTER, INC. v. FRANK J. NOVELLO AND/OR C. H. ROBINSON, 
Inc. PACA Docket No. 9678. Decided December 6, 1965. 


Petition for reconsideration—Dismissal 


As the order of October 5, 1965, is supported by the evidence and by the law 
applicable thereto, respondent Novello’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on October 5, 1965, awarding complainant repar- 
ation against respondent Frank J. Novello in the amount of 
$499.06, and dismissing the complaint as to respondent C. H. 
Robinson, Inc. Copies of the order were served upon respondents 
on October 8, 1965. A stay order was issued on October 14, 1965, 
on the basis of a telegram received from Frank J. Novello October 
12, 1965, granting respondent Novello until October 29, 1965, to 
file a petition to reargue and reconsider the order of October 5, 
1965, and staying that order pending the issuance of a further 
order in this proceeding. 


In his petition filed October 29, 1965, Novello contends that 
complainant failed to establish that it delivered watermelons of 
U.S. No. 1 grade and quality as called for by the delivered sale 
contract. However, as we stated in our prior order, Novello ac- 
cepted both loads of watermelons by unloading and selling them, 
and by reason of such acceptance, he became liable to complainant 
for the purchase price, subject to his right to claim damages for 
any established breach of the contract by complainant. As we 
stated in the order of October 5, 1965, the burden of proving both 
a breach by complainant and resulting damages was upon Novello. 


Although the contract here was on a delivered basis, since there 
was no inspection of the watermelons upon arrival at Boston, 
there is no satisfactory evidence that the watermelons failed to 
meet contract requirements upon arrival. Respondent Novello 
urges in his petition that the condition of the watermelons, as 
disclosed by inspections made by the National Perishable Inspec- 
tion Service, Inc. on May 22 and May 26, two days and six days, 
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respectively, after arrival, was a transit condition and was present 
at the time of arrival. Unfortunately, the evidence is insufficient 
to establish Novello’s claim in this regard. 


Novello points out in his petition that there has been no ruling 
by the Department on his counterclaim to the original complaint. 
At the time of filing his answer to the formal complaint, Novello 
filed a separate document designated as a “‘Set-Off Counter Claim.” 
This document is vague and ambiguous, and fails to assert a 
counter-claim for a specific amount together with the basis for 
such a claim. For this reason and in view of the decision hereto- 
fore reached concerning the liability of respondent Novello to com- 
plainant, Novello’s counterclaim should be and is hereby dismissed. 


Upon reconsideration, we find that the order of October 5, 1965, 
is supported by the evidence and by the law applicable thereto. 
Accordingly, respondent Novello’s petition is hereby dismissed 
without prior service upon complainant. The stay order of Octo- 
ber 14, 1965, is vacated, and our order of October 5, 1965, is 
reinstated. The reparation awarded in that order shall be paid 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 10,287) 


BURNHAM AND TAYLOR v. FLORIDA CITRUS DISTRIBUTORS, INC. 
PACA Docket No. 9707. Decided December 8, 1965. 


Consignment—Failure to remit proceeds—Dumping without reasonable 
cause—Damages 


Reparation awarded complainant for balance of net proceeds on 30 ship- 
ments of watermelons which respondent accounted for but failed to 
pay. Damages resulting from dumping without reasonable cause of 31st 
shipment also awarded complainant based on market value less necessary 
expenses. 


Smith, Sheldon and Smith, Orlando, Fla., for complainant 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in connection with trans- 
actions in interstate commerce involving thirty-one truckloads of 
Florida watermelons. A copy of the formal complaint and a copy 
of the Department’s report of investigation were served upon 
respondent. A copy of the report of investigation was also served 
upon complainant. Respondent filed an answer to the formal com- 
plaint, substantially admitting liability to complainant with re- 
spect to thirty truckloads of the melons involved herein, but 
denying liability with respect to the thirty-first. 


Although the damages claimed in the formal complaint exceed 
$1,500.00 the parties waived oral hearing. They were then given 
the opportunity to submit evidence under the shortened procedure 
provided in the rules of practice, 7 CFR 47.20, but neither party 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Donald G. Burn- 
ham and H. G. Taylor, doing business as Burnham and Taylor, 
whose address is Clewiston Inn, Apartment #2, Clewiston, 
Florida. 


2. Respondent, Florida Citrus Distributors, Inc., is a corpora- 
tion whose address is P. O. Box 3791, Orlando, Florida. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. Between May 7 and May 25, 1964, inclusive, respondent 
received from complainant, in contemplation of shipment in inter- 
state commerce, 31 truckloads of watermelons, to be handled for 
complainant’s account. It was agreed that respondent was to 
resell each truckload of melons, deduct freight, handling charges, 
and brokerage from the amount received on resale, and remit the 
net proceeds to complainant, together with an accounting. 


4. Respondent handled the watermelons in accordance with the 
agreement. An accounting rendered to complainant by respondent 
on August 28, 1964, in connection with the 31 truckloads of melons 
involved herein, showed a total due and owing from respondent 
of $26,296.76 on thirty of the truckloads, with the thirty-first load, 
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contained in a truck with license No. 28 FO 184 Fla., being 
dumped as worthless. 


5. Respondent has paid complainant $8,258.34 in full payment 
for 9 loads of the melons involved herein. Complainant has col- 
lected an additional $9,000.00 on respondent’s bond, posted with 
the State of Florida, in connection with respondent’s liability for 
the proceeds realized on the resale of the remaining loads. 


6. The total of the monies received by complainant in connec- 
tion with these transactions is $17,258.34, leaving a balance due 
of $9,884.00. 


7. The formal complaint was filed on January 13, 1965, which 
was within 9 months after the causes of action herein arose. 


CONCLUSIONS 


Respondent in its answer admits that it owes complainant the 
net proceeds realized from the resale of thirty of the thirty-one 
truckloads of watermelons involved herein. Respondent, how- 
ever, has never said what it considered the total of these proceeds 
to be. Complainant, however, in the formal complaint, alleges 
that the net proceeds from the thirty truckloads amount to 
$26,417.06. 


It is undisputed that the net proceeds due from nine of the 
truckloads (Nos. 1, 2, 3, 4, 5, 6, 9, 11, and 12) amounted to 
$8,258.34. Complainant alleges that the balance due on the re- 
maining twenty-one loads of the thirty being considered here is 
$18,158.72. In support of this contention, complainant submits 
in evidence the accountings rendered by respondent in connection 
with these twenty-one loads. 


We have added up the total of the net proceeds set forth in 
respondent’s accountings, made in connection with the resale of 
the melons in the twenty-one loads in question, and find this total 
to be $18,038.42. Adding this to the sum of $8,258.34, which has 
already been explained above, leaves a total due and owing com- 
plainant of $26,296.76 as the net proceeds realized on the resale 
of the thirty loads. Complainant has received payment of $17,- 
258.34, leaving a balance of $9,038.42 due and owing complainant 
from respondent on these thirty shipments. Respondent’s failure 
to pay this sum to complainant is in violation of section 2 of the 
act, for which reparation in the amount of $9,038.42 should be 
awarded, with interest. 
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Complainant also asks for reparation in the amount of the 
reasonable value of the thirty-first load, which originated at 
Clewistun, Florida, on May 25, 1964. Respondent contends that 
this load was dumped after being rejected on account of condition 
by a firm in Chicago to which respondent had sold the shipment. 
Accepting respondent’s allegation that the melons were dumped, 
there is still the question whether they were handled properly by 
respondent after arrival in Chicago. There is no evidence that 
respondent made any effort to resell the melons after the rejection, 
no evidence of the condition of the melons at that time, no evidence 
as to when the dumping took place, and no dump certificate show- 
ing that at the time of dumping the melons had no commercial 
value. We conclude that respondent has failed to sustain its 
burden of showing the necessity for the dumping of the subject 
load of melons, and, therefore, that the dumping was without 
reasonable cause, in violation of section 2 of the act. 


Complainant’s damage resulting from respondent’s dumping the 
thirty-first load is the market value of the melons, less necessary 
expenses incident to the transaction. Complainant has not claimed 
any specific amount of damages or pointed out how the amount 
should be determined. The evidence before us, however, shows 
that on two loads of melons shipped the same day, May 25, 1964, 
respondent reported net returns of $804.70 on one load and $836.70 
on the other. For two loads shipped the preceding day, May 24, 
1964, respondent reported net returns of $822.00 on one load and 
$698.50 on the other. These four loads, containing a total of 
132,340 pounds of melons, sold for net proceeds totalling $3,161.90, 
or 2.39 cents per pound. On the basis of these returns, the 35,380 
pounds of melons in the load in question should have netted 
$845.58. This is not out of line with prices shown in market news 
reports for the Chicago market during the period May 28 through 
June 3, 1964. Accordingly, reparation in the amount of $845.58, 
with interest, should be awarded on the thirty-first shipment. 
Thus, the amount of reparation to be awarded complainant is 
$9,038.42 plus $845.58, or a total of $9,884.00, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,884.00, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,288) 


SoMMER’s Foop Propucts v. Spups, INc. PACA Docket No. 9719. 
Decided December 8, 1965. 


Conditional contract—Potatoes for chipping—Failure to deliv«* 
Replacement purchase not timely—D»=-~#°* —Market value 


x. cyuuuract of sale conditioned upon availability of potatoes, where seller 
failed to deliver but did not establish that potatoes were not available 
due to weather or otherwise, damages awarded buyer, where buyer did 
not make timely replacement purchase, on basis of market news reports 
listing for table stock potatoes as prices for chipping potatoes generally 
follow those for table stock. 


Complainant pro se. 
Mr. Richard M. Olk, Antigo, Wis., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $900, alleged to be the 
loss sustained in connection with a transaction involving potatoes 
in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer denying that it agreed to sell com- 
plainant two trailer loads of potatoes as alleged and denying 
liability in any amount. 


Since the amount involved herein does not exceed $1,500, the 
issues are submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant was given an opportunity to submit additional evi- 
dence in the form of an opening statement, but failed to do so. 
Respondent filed an answering statement and complainant filed a 
statement in reply. Respondent also submitted a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack K. Richard- 
son and Roy L. Cox, doing business as Sommer’s Food Products, 
whose address is 106 West 7th Street, Salisbury, Missouri. 


2. Respondent. Spuds, Inc., is a corporation whose address is 
P. O. Box 87, Antigo, Wisconsin. At the time of the transaction 
involved herein, respondent was licensed under the Act 


3. On or about September 30, 1964, contemplating shipment in 
interstate commerce, complainant and respondent entered into a 
contract for the sale by respondent and the purchase by complain- 
ant of two trailer loads of U.S. Commercial, ‘“‘A Grade,” Kennebec 
chipping potatoes, at $2.95 per 100-pound bag, delivered Salisbury, 
Missouri. The contract provided that the first load of potatoes 
would arrive at Salisbury, Missouri, on Saturday, October 3, 
1964, and that the second load was to be shipped as close as possi- 
ble to Friday, October 9, 1964, weather permitting. 


4. The contract was negotiated between the parties by Tom 
Lange Company, Inc., a broker at St. Louis, Missouri. The broker 
issued a Brokers Standard Memorandum of Sale setting forth 
the terms of the contract, copies of which were forwarded to the 
parties. 


5. Respondent shipped a load of chipping potatoes from Antigo, 
Wisconsin, to complainant at Salisbury, Missouri, which shipment 
arrived at destination on October 3, 1964, in accordance with the 
agreement between the parties, and was accepted and presumably 
paid for by complainant. The second load of potatoes was not 
shipped by respondent to complainant. 


6. The formal complaint was filed on January 27, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The principal question to be determined in this case is whether 
there was a contract for a second load of potatoes. It is respond- 
ent’s contention that the contract between the parties did not 
provide for two shipments of potatoes, but only one shipment. 
Respondent states that it informed the broker that because of 
possible adverse weather conditions in the area of Antigo, Wis- 
consin, around the 9th of October, when the second shipment was 
requested, respondent could not definitely promise to deliver the 
second load of potatoes. 
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Respondent’s Jack Graham, who handled the transaction with 
the broker, stated in an affidavit attached to respondent’s answer- 
ing statement that he advised the broker that delivery of the 
second load would be solely conditioned upon respondent obtain- 
ing the potatoes, that if it was possible to obtain potatoes meet- 
ing contract specifications, respondent would ship a second load, 
and if it was not possible to obtain them, shipment would not be 
made. Graham further stated that he informed the broker it 
would be most difficult to obtain potatoes at that time due to wet 
and cold conditions in the area. 


It is clear from the foregoing that a contract was entered into 
for a second load of potatoes, which, however, was conditioned 
upon the weather at Antigo and respondent’s ability to obtain the 
potatoes. Admittedly, respondent did not ship the second load of 
potatoes. However, respondent has not alleged or proven by any 
competent evidence that it was unable to obtain potatoes for a 
second load or that it was unable to ship due to adverse weather 
conditions. Actually, it would not have been possible for respond- 
ent to prove that the weather was cold and wet on or about October 
9, 1964. Data prepared by the Weather Bureau, of which we take 
official notice, shows the weather in the area of Antigo, Wisconsin, 
to have been neither wet nor very cold from the 1st of October 
to the 15th. We conclude that respondent’s failure to ship the 
second load of potatoes to complainant was in violation of Section 
2 of the Act. 


Complainant’s claim for damages is based upon an alleged re- 
placement purchase of potatoes on December 9, 1964. This so- 
called replacement purchase, two months after shipment was due 
to have been made, was too remote, and was in no sense acceptable 
as a replacement, since complainant purchased 85% U.S. No. 1 
or better potatoes, whereas the contract between the parties was 
for U.S. Commercial potatoes. However, complainant is entitled 
to damages based upon Market News Reports at Chicago, the 
nearest market terminal for which quotations are available. 
The Market News Reports at Chicago for the period during which 
the potatoes should have been delivered contain no quotations for 
chipping potatoes but do show for Wisconsin table stock a rise in 
price of approximately 50¢. Since prices for chipping potatoes 
generally follow those for table stock, we think complainant is 
entitled to damages of 50¢ per bag, which complainant apparently 
would have been required to pay, over and above the contract 
price, if it had made a timely replacement purchase. For the 400 
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bags called for by the contract, complainant should be awarded 
damages in the amount of $200, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $200, with interest thereon at the 
rate of 5 percent per annum from November 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,289) 


In re BETHEA GROCERY COMPANY, INc. PACA Docket No. 9883. 
Decided December 10, 1965. 


Prohibition of employment—Surety bond—Suspension of license—Default 


Pursuant to section 8(b) of the act, respondent’s license is suspended for a 
period of 30 days, and is further suspended thereafter during such time 
or times when respondent employs, without the approval of the Secretary 
when such approval is required, two individuals who were responsibly 
connected with a person against whom there are unpaid reparation 
awards. 

Miss Daphne M. Anderson for complainant. 

Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed August 23, 1965, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. Respondent is licensed 
under the act as a commission merchant, dealer and broker to en- 
gage in the business of handling fresh and frozen fruits and vege- 
tables in interstate and foreign commerce and is charged with 
continuing to employ, after notice, William Dallas Bethea, Jr. 
and Esther Harper Bethea without obtaining approval of the 
Secretary for such employment and without posting the required 
surety bond in violation of section 8(b) of the act (7 U.S.C. 499h 
(b)). A copy of the complaint and a copy of the rules of practice 
were served upon respondent August 26, 1965. 
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At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of the 
rules of practice (7 CFR 47.30), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respond- 
ent has not filed an answer. The matter was referred to Will 
Rogers, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 47.30 
(c) of the rules of practice. On November 10, 1965, the hearing 
examiner filed a report recommending that respondent be found 
to have violated the act as charged and that its license under the 
act be suspended for a period of 30 days and thereafter during 
such time when respondent employs the 2 named individuals 
without the approval of the Secretary when such approval is re- 
quired under the act. No exceptions were filed to the hearing 
examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Bethea Grocery Company, Inc., is a corporation 
organized and existing under the law of the State of Mississippi 
whose address is P. O. Box 2578, Choctaw Station, Laurel, 
Mississippi. 

2. Pursuant to the licensing provisions of the act, license No. 
193322 was issued to respondent August 9, 1961. This license was 
renewed annually, presently is in effect, and next is subject to 
renewal on or before August 9, 1966. 


3. The officers and stockholders of respondent firm are William 
Dallas Bethea, Jr., president and owner of 72 percent of the 
stock, Esther Harper Bethea, vice president and treasurer and 
owner of 20 percent of the stock, and Naomi Pearson Ainsworth, 


secretary. 


4. William Dallas Bethea, Jr. and Esther Harper Bethea were 
copartners doing business as Standard Fruit & Produce Company. 
The copartnership did not have a valid and effective license under 
the act. At present there are four unpaid reparation orders out- 
standing against Standard Fruit & Produce Company as follows: 
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Date of Order PACA Docket No. 
1965 
May 13 9769 
June 14 9812 
July 16 9831 
August 5 9848 


5. Respondent was given notice on June 22, 1965, that because 
of the prior connection of William Dallas Bethea, Jr. and Esther 
Harper Bethea with Standard Fruit & Produce Company and the 
unpaid reparation award of May 13, 1965, approval of the Secre- 
tary was necessary for the continued employment of William 
Dallas Bethea, Jr. and Esther Harper Bethea in the business of 
respondent and that a surety bond would be required before such 
approval would be given. Respondent was asked to furnish 
certain information in order that the amount of the bond may be 
determined. 


6. To date respondent has failed to furnish the information 
requested and has failed to post the required bond and obtain 
approval of employment but has continued to employ William 
Dallas Bethea, Jr. and Esther Harper Bethea in respondent’s 
business subject to the act. 


CONCLUSIONS 


Section 8(b) of the act (7 U.S.C. 499h (b)) provides, in part, 
as follows: 


““(b) Except with the approval of the Secretary, no licensee 
shall employ any person, or any person who is or has been 
responsibly connected with any person— 


(3) against whom there is an unpaid reparation award 
issued within two years... 


The Secretary may approve such employment at any time fol- 
lowing nonpayment of a reparation award ... if the licensee 
furnishes and maintains a surety bond in form and amount 
satisfactory to the Secretary as assurance that such licensee’s 
business will be conducted in accordance with this Act and 


that the licensee will pay all reparation awards . . . which 
may be issued against it in connection with transactions 
occurring within four years following the approval . . . The 


Secretary may, after thirty days’ notice and an opportunity 
for a hearing, suspend or revoke the license of any licensee 
who, after the date given in such notice, continues to employ 
any person in violation of this section ;” 
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The term “responsibility connected” is defined to mean “affiliated 
or connected with a commission merchant, dealer, or broker as 
(A) partner in a partnership...” (See 7 U.S.C. 499a (9).) 


The facts set forth in Findings of Fact 3, 4, 5 and 6 clearly 
establish a willful violation of section 8(b) of the act by re- 
spondent. In re Goffin Produce Inc., 23 A.D. 555 (1964); In re 
Morris Kaplan, t/a J. Kaplan & Sons, 22 A.D. 1170 (1963). The 
order to be issued herein should contain a suspension of respond- 
ent’s license under the act for its refusal to comply with the 
requirements of section 8(b) thereof and should also insure 
against any further violation of such section by respondent. 
Respondent’s license should be suspended for a period of 30 days 
and thereafter during such time or times when respondent con- 
tinues or repeats this violation, as recommended by the examiner. 


ORDER 


Any license held by respondent under the act is hereby sus- 
pended for a period of 30 days, and is further suspended there- 
after during such time or times when respondent employs William 
Dallas Bethea, Jr. and Esther Harper Bethea, or either of them, 
without the approval of the Secretary when such approval is 
required by section 8(b) of the act. 


This order shall become effective on the 15th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,290) 


BARBERA PACKING CORPORATION v. CHARLES P. SWEENEY CO. AND 
STEVE VOLPE BROKERAGE Co. PACA Docket No. 9771. Decided 
December 20, 1965. 


“Buyer’s approval on arrival’”—Rejection with reasonable cause—Brokerage 


Where contract provided for “buyer’s approval on arrival” of grapes, buyer’s 
rejection of grapes based upon dissatisfaction with color and size thereof, 
supported by inspection certificates, was with reasonable cause. Seller 
failed to state a cause of action against broker and broker entitled to 
brokerage earned. 
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Complainant pro se. 
Mr. George Alpert, Boston, Mass., for respondent Charles P. Sweeney Co. 
Golbus & Golbus, Chicago, Ill., for respondent Steve Volpe Brokerage Co. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $877.89 in connection 
with a transaction involving a shipment of table grapes in inter- 
state commerce. 


Copies of the formal complaint, together with copies of the 
Department’s report of investigation were served upon respond- 
ents. A copy of the report of investigation was also served upon 
complainant. Each respondent filed an answer denying liability 
and respondent Steve Volpe Brokerage Co. asserted a counterclaim 
for $50 brokerage. Complainant filed a reply to the counterclaim. 


Since the amount involved herein does not exceed $1,500, the 
issues are submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant was given an opportunity to submit additional evi- 
dence in the form of an opening statement, but failed to do so. 
Both respondents filed answering statements and complainant 
filed a statement in reply. Briefs were also submitted on behalf 
of both respondents. 


FINDINGS OF FACT 


1. Complainant, Barbera Packing Corporation, is a corporation 
whose address is P. O. Box 789, Lodi, California. At the time of 
the transaction involved herein, complainant was licensed under 
the Act. 


2. Respondent Charles P. Sweeney is an individual, doing busi- 
ness as Charles P. Sweeney Co., whose address is Boston Market 
Terminal Building, Boston, Massachusetts. At the time of the 
transaction involved herein, this respondent was licensed under 
the Act. 


3. Respondent Steve Mike Volpe is an individual, doing business 
as Steve Volpe Brokerage Co., whose address is 1432 W. Madele 
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Avenue, Fresno, California. At the time of the transaction in- 
volved herein, this respondent was not licensed but was operating 
subject to license under the Act, and subsequently applied for 
and was issued a license. 


4. On or about September 28, 1964, in the course of interstate 
commerce and by oral contract, complainant, acting through its 
sales agent Louie Arena of A. Arena & Co., Ltd., Los Angeles, 
California, sold to respondent Charles P. Sweeney Co., Boston, 
Massachusetts, one carload of Tokay table grapes, A.B.C. brand, 
at $1.85 per lug, plus icing charges, f.o.b. California shipping 
point, subject to “Buyer’s approval on arrival.” 


5. The contract between complainant and respondent Sweeney 
was negotiated by respondent Steve Volpe Brokerage Co. On 
September 28, 1964, said broker mailed instructions to his book- 
keeper at Los Angeles for the preparation of a confirmation of 
purchase and sale. The bookkeeper prepared a confirmation set- 
ting forth the specifications of the contract and mailed copies to 
complainant and respondent Charles P. Sweeney Co. 


6. On September 27, 1964, complainant shipped from Lodi, 
California, car SFRD 19657 containing 1,032 lugs of Tokay table 


grapes, A.B.C. brand, which was consigned to T. M. Kovacevich, 
Inc., New York, New York. On September 28, 1964, said car 
was diverted to respondent Charles P. Sweeney Co., at Boston, 
Massachusetts. 


7. Car SFRD 19657 arrived at Boston, Massachusetts, at 3:25 
a.m., October 5, 1964, and respondent Sweeney was notified of 
arrival at 6:15 a.m. The grapes were inspected by the National 
Perishable Inspection Service, Inc. at 6:30 a.m., October 5, and 
by the Railroad Perishable Inspection Agency at 10:30 a.m., the 
same day. The pertinent part of the reports of these inspections 
are as follows: 


National Perishable Inspection Service, Inc. 


“Quality, Description, etc: Small to medium bunches of small 
to large berries. 15 to 20% of bunches loose and straggly 
appearing, balance fairly compact to compact. Average less 
than 1% shattered berries, balance fairly firmly to firmly 
attached to capstems. Berries are plump, and juicy. Stems 
are green and fresh to some browning. 10 to 15% of berries 
partially colored, balance fairly good to good characteristic 
color. Fairly good quality. 
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“Condition: Average less than 1 to 3% moldy decayed berries. 
Less than 1 to 20, mostly 8 to 10% wet and sticky berries.” 


Railroad Perishable Inspection Agency 


“Commodity—Condition: Small to large size bunches and 
berries. Fairly good to good quality. Fairly well to well 
developed berries. Fairly compact to compact bunches. 
Berries clean, firm, mature. Stems green to browning. 8 to 
10% partially colored berries, remainder fairly well to well 
colored berries. Less 1% shattered berries, remainder well 
attached. Less than 1 to 10% mostly 4 to 6%, wet sticky 
berries. Less 1% bacterial soft rot and grey mold decay.” 


8. At 9:15 a.m., October 5, 1964, respondent Charles P. 
Sweeney Co. wired complainant that the color and size of the 
grapes were unsatisfactory to Sweeney’s customers and the ship- 
ment was being rejected, and that the railroad was requesting 
disposition. Also at 9:15 a.m., October 5, 1964, the railroad agent 
at Boston, Massachusetts, wired complainant that respondent 
Sweeney had refused the shipment and “UNLESS OTHERWISE 
ORDERED WILL SELL TOMORROW MORNING MARKET.” 
On the same date, complainant wired the railroad agent “DO NOT 
SELL RELEASE IMMEDIATELY TO PILGRAM FRUIT CO. 
BOSTON MASS. RD 19657.” Complainant also wired both re- 
spondents that the grapes were being resold “FOR THE AC- 
COUNT OF WHOM IT MAY CONCERN MAY HOLD YOU 
LIABLE FOR ANY LOSS.” 


9. The Pilgrim Fruit Company, Inc., Boston, Massachusetts, 
rendered an account sales to complainant, showing 1,032 lugs of 
Tokay grapes sold for the gross amount of $2,253.80. Complainant 
received net proceeds in the amount of $1,106.31, or $877.89 less 
than the contract price. 


10. The formal] complaint was filed on January 18, 1965, which 
was within 9 months after accrual of the alleged cause or causes 
of action herein. 


CONCLUSIONS 


The first issue presented for our determination relates to the 
terms of the contract between complainant and respondent Charles 
P. Sweeney Co. It is complainant’s position that the grapes were 
sold to Sweeney on an f.o.b. California acceptance basis, and that 
the rejection by Sweeney was without reasonable cause. It is the 





BARBERA v. SWEENEY 1637 
Cite as 24 A.D. 1633 


contention of both respondents that the sale was made subject 
to “Buyer’s approval on arrival.”” Respondent Steve Volpe Broker- 
age Co. caused a confirmation of purchase and sale to be issued 
containing this specification, which was so significant that it was 
underscored on the confirmation, as well as on the hand written 
memorandum made by Volpe at the time of the negotiations with 
complainant’s agent. The hand written memorandum also con- 
tained a notation to “Make sure this is on confirmation,” which 
was also underscored. Complainant contends that Louie Arena 
told complainant the sale was made f.o.b. California acceptance. 
There is attached to the report of investigation a letter from 
Arena to the Department to this effect. However, there is no 
sworn statement in the record by Arena, who is the only other 
party besides the broker in a position to know precisely what was 
said and agreed to during the conversation between Arena and 
the broker Volpe. Complainant’s sworn evidence on this point by 
its president, Edward A. Barbera, is based entirely upon hearsay. 


Steve Volpe states in his sworn answering statement that on 
the morning of September 28, 1964, he telephoned Louie Arena at 
Los Angeles to discuss a carload of Tokay grapes that had been 
shipped to J. E. Corcoran Co. of Pittsburg, Pennsylvania; that 
after this conversation was completed, Louie Arena mentioned 
that he had a good car of Tokay grapes that was shipped on 
September 27; that he (Volpe) advised Arena he was not buying 
any Tokay grapes because he could not inspect the grapes and 
ascertain for himself the grade, quality and condition of the 
grapes; that he advised Arena, however, that Charles P. Sweeney 
Co. of Boston was interested in a car of Tokays, but would pur- 
chase only subject to Sweeney’s approval upon arrival at Boston; 
that Arena agreed to the terms “Buyer’s approval on arrival” 
and the car of Tokays was then purchased for Charles P. Sweeney 
Co. at $1.85 per lug, plus precooling, f.o.b. shipping point, subject 
to buyer’s approval on arrival at destination; that he made a 
written memorandum in his own hand writing from the informa- 
tion given him by Louie Arena immediately following the com- 
pletion of the telephone conversation, which memorandum is 
attached to the answering statement. 


Complainant alleges that it did not receive a copy of the con- 
firmation of sale until October 6, 1964, the day after Sweeney 
rejected the carload of grapes, and that complainant thereupon 
wired the broker Volpe objecting to the term “Buyer’s approval 
on arrival,” since complainant’s agent Arena claimed that the 
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agreement was that the car was purchased f.o.b. California ac- 
ceptance subject to its being a good car of grapes. Respondent 
Volpe, however, has submitted evidence that he mailed the neces- 
sary data and instructions to his bookkeeper in Los Angeles on 
September 28, the date of the transaction, that the bookkeeper 
prepared a confirmation and mailed copies to the parties on Sep- 
tember 29, that respondent Sweeney received his copy of the con- 
firmation in Boston on October 1 or October 2, and that the con- 
firmation mailed to complainant at Lodi, California was never 
returned to the office of the bookkeeper in Los Angeles, although 
the return address of said bookkeeper was on the envelope in 
which the confirmation was mailed. 


On the basis of the evidence, we must conclude that complainant 
has failed to sustain the burden of proving that the contract was 
on an f.o.b. California acceptance basis. Also based upon the 
evidence, we conclude that the agreement between the parties 
was that complainant sold the grapes to Sweeney subject to the 
buyer’s approval on arrival. 


Complainant, as the moving party, has the burden of proving 
by a preponderance of the evidence that respondent Sweeney’s 
rejection was without reasonable cause, in breach of the contract 
and in violation of Section 2 of the Act. Upon reviewing the 
evidence, we are of the opinion that complainant has failed to 
sustain that burden, and it is so concluded. In a similar case 
arising under the Act, Goldman Foods, Inc. v. American Syrup 
Preserving Co., 23 A.D. 873, the contract for 4,000 tins of frozen 
cherries contained the provision “acceptance of unshipped balance 
contingent on buyer’s approval of each load as shipped.” In dis- 
missing the complaint, where the complainant was notified that 
the buyer could use no more of the cherries due to variation in 
quality, it was held that “The respondent not only has its rights 
granted to it by the regulations, such as inspection at destination 
for the reasons spelled out in the regulations, but also those special 
rights it has secured to itself, as here, by express agreement with 
complainant.” 


In view of Sweeney’s complaint as set forth in finding of fact 
8, which appears to be supported by the two inspections at desti- 
nation, we conclude that Sweeney had a right under the contract to 
reject the shipment of grapes. It follows that the complaint filed 
herein should be dismissed as to respondent Charles P. Sweeney 
Co. We further conclude that complainant has failed to state a 
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cause of action against or to establish any violation of the Act 
by respondent Steve Volpe Brokerage Co. The complaint as to 
this respondent should also be dismissed. 


The evidence indicates that respondent Steve Volpe Brokerage 
Co. performed the services of a broker in this transaction, and 
that complainant agreed to pay a $50 brokerage fee. Since the 
evidence further indicates that such services were performed by 
the broker in a proper manner, complainant’s failure to pay the 
$50 brokerage was in violation of Section 2 of the Act. Respond- 
ent Steve Volpe Brokerage Co. should be awarded reparation 
against complainant in the amount of $50, with interest. 


ORDER 
The complaint as to both respondents is hereby dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent Steve Volpe Brokerage Co., as reparation, $50, 
with interest thereon at the rate of 5 percent per annum from 
November 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,291) 


LANDSMAN PACKING Co., INC. v. NOVA SCOTIA BLUEBERRY Ex- 
PORTERS. PACA Docket No. 9814. Decided December 20, 1965. 


Failure to deliver—Closed billing—Damages—aAvailable replacements— 
Wages—Late delivery—Waiver 


Where failure to deliver resulted from seller’s failure to take action neces- 
sary for buyer to obtain car of frozen Canadian cultivated blueberries, 
and where earlier delay in delivery waived, buyer awarded damages 
on basis of difference between contract price and market value of Maine 
wild blueberries to the extent that Canadian cultivated blueberries were 
not available. Damages not awarded for wages and related expenses 
allegedly resulting from failure to deliver. 


Complainant and respondent pro se. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with the shipment of frozen 
blueberries in foreign commerce. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer and counterclaim, 
and complainant filed a reply thereto. An amendment to the 
counterclaim was later filed and served upon complainant. 


Although the amounts claimed in both the complaint and coun- 
terclaim exceeded $1,500, neither party requested an oral hearing. 
Accordingly, the shortened method of procedure was followed 
pursuant to the rules of practice (7 CFR 47.20). The parties 
declined the opportunity afforded them to submit additional evi- 
dence and briefs. 


FINDINGS OF FACT 


1. Complainant, Landsman Packing Co., Inc., is a corporation 
whose address is P. O. Box B, Red Hook, New York. At the time 
of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent is a corporation, National Bakers Supply Cor- 
poration, doing business as Nova Scotia Blueberry Exporters, 
whose address is 43 Summer Street, Somerville, Massachusetts. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


38. On or about April 28, 1964, in the course of interstate com- 
merce, respondent sold to complainant 3,000 30-pound cartons 
(90,000 pounds net) of USDA Grade A frozen Canadian cultivated 
blueberries at 29.5 cents per pound delivered to complainant’s 
Barrytown, New York, siding. Shipping was to be made at once 
and payment was to be net cash upon receipt of goods. 


4. Complainant prepared its memorandum of the purchase 
showing the terms set forth in Finding of Fact No. 3. A copy 
thereof was sent to respondent and was received without objec- 


tion. 
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5. The purchase was made in contemplation of the resale on the 
same day of the 90,000 pounds of blueberries at 31 cents per 
pound to Standard Brands, Inc., after repacking into Standard’s 
containers by complainant. This fact was made known to re- 
spondent at the time of the transaction. 


6. On or about April 20 and 23, 1964, respondent had purchased 
100,030 pounds of frozen Canada fancy Grade blueberries from 
S. H. Blackwell Brokerage Co., Ltd., of Vancouver, B.C., Canada. 
On April 29, the company was instructed by respondent to ship 
80,000 to 90,000 pounds directly to complainant. 


7. During May 1964, complainant made several inquiries of 
respondent by telephone and mail as to shipment of the berries. 
By letter dated June 4, complainant notified respondent that 
Standard Brands, Inc., insisted on a definite delivery date, and that 
complainant would hold respondent liable for damages if substi- 
tution of other blueberries became necessary. 


8. On June 5, 1964, complainant telephoned S. H. Blackwell 
Brokerage Co., Ltd., and demanded immediate shipment. By 
letter dated June 12, 1964, S. H. Blackwell wrote to complainant: 


“This will confirm shipment via C N 16527 Saturday June 
6th, routed C N R to Fort Erie, C N — Blackrock — NYC. 

“In order that we meet your definite deadline of shipping, a 
portion of the Blueberries, located out of town, could not be 
included, hence the following quantities were shipped:— 


314 1/35 
300 1/50 
183 1/30 
120 1/40 


—for a total net weight of 66,280#, gross weight 69,814#. 
“We trust by this time you have received the product.” 


9. Car CN 16527 was shipped from Vancouver, B.C., on June 
6, 1964, billed to the “order of S. H. Blackwell Brokerage Notify 
Nova Scotia Blueberry Co. Exporters” at Black Rock, New York. 
A sight draft drawn on respondent for the purchase price, to- 
gether with the bill of lading, was sent to a bank in Boston, 
Massachusetts. 


10. On June 12, car CN 16527 arrived at Black Rock, New 
York, and customs officials were notified. On Monday, June 15, 
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officials of the Food and Drug Administration took samples of 
the blueberries. On June 16, the car was released by customs and 
on June 17 the car was released by the Food and Drug Adminis- 


tration. 


11. On June 17, respondent sent complainant an invoice for 
66,280 pounds of berries in the amount of $19,552.60 “Net Upon 
Receipt Of Shipment.” On June 17, complainant notified respond- 
ent by wire that it cancelled the carload due to late delivery. 
Respondent notified USDA officials, and wired complainant, on 
June 18, that it would not accept cancellation, and stated “. .. 
arrival expected June 19, Barrytown, N. Y. You will receive 
merchandise and invoice.” 


12. On June 19, car CN 16527 arrived at Hudson, New York. 
Complainant notified the carrier that the car would be refused. 
The carrier immediately wired respondent of the rejection and 
requested instructions concerning disposition. 


13. On June 20, during communications with USDA officials 
regarding this dispute, complainant said it would accept the car, 
and notified the carrier to deliver the car to its Barrytown siding 
for unloading on Monday, June 22. The carrier transferred the 
car, but refused to allow entry until the order-notify bill of lading 
was cleared by submission of the paid sight draft. 


14. On June 22, complainant notified respondent that the car 
had arrived but it could not get possession thereof. Respondent 
promised to get the shipper to release the car to complainant. 
Respondent did not pay the sight draft or get the shipper’s release. 
At 12:50 p.m., June 23, complainant notified respondent by wire 
that it was holding respondent liable for damages for failure to 
deliver in accordance with their contract. On the same day, re- 
spondent wired Stanley Blackwell notice of cancellation of car 
CN 16527 due to late delivery. 


15. On June 23, complainant purchased from S. H. Blackwell 
Brokerage Co., Ltd., 28,000 pounds of cultivated blueberries from 
car CN 16527 at 28 cents per pound, with the specific understand- 
ing that this contract was entirely separate from its contract 
with respondent, S. H. Blackwell Brokerage Co., Ltd., instructed 
the carrier to release the car, and complainant unloaded 28,000 


pounds therefrom. 


16. On June 16 complainant reduced the price to Standard 
Brands, Inc., from 31 cents to 2914 cents per pound and on June 
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18 and June 22, invoiced Standard Brands, Inc., for a total of 
62,000 pounds of Frozen Grade A Wild Maine Blueberries from 
its own stock at 2914¢ cents per pound. This produce was received 
and paid for by Standard Brands, Inc. On June 25 complainant 
invoiced Standard Brands, Inc. for 28,000 pounds of Frozen Grade 
A Cultivated Blueberries at 2914 cents per pound, which produce 
was accepted and paid for. 


17. The formal complaint was filed February 26, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant contends that respondent failed to deliver the 
carload of blueberries within a reasonable time and also failed 
to make it possible for complainant to obtain possession from the 
railroad on June 22, 1964, after the car arrived. Respondent 
contends that the shipment was delivered to complainant on June 
19, which was within a reasonable time, but that complainant 
rejected the car without reasonable cause. 


The contract between complainant and respondent called for pay- 
ment by complainant upon receipt of the berries at its Barry- 
town, New York, siding which is about 94 miles from New York 
City. The car was shipped by S. H. Blackwell Brokerage Co., Ltd., 
on June 6, 1964, billed to itself with instructions to the railroad 
to notify respondent. The bill of lading, together with a sight 
draft drawn on respondent for the purchase price between the 
shipper and respondent, was sent to a bank in Boston, Massachu- 
setts. The report of investigation contains a letter to the Depart- 
ment from the railroad agent at Hudson, New York, which is 
about 114 miles from New York City, wherein it is stated that 
the car arrived at Hudson on June 19; that respondent was noti- 
fied that day of the arrival; that it was his (agent) understanding 
that the bill of lading was in a Boston bank and could not be 
obtained until Monday June 22; and that the bill of lading was 
received on June 23 at 4 p.m. and complainant was advised to 
unload. 


Respondent relies upon the following telegram received from 
the railroad on June 19: 


“CN 16527 ON HAND HUDSON, NEW YORK REFUSED 
ACCOUNT LATE ARRIVAL ADVISE QUICK DISPO- 
SITION.” 
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Complainant denies that it refused the car at that time because 
of late arrival. Samuel Landsman, president of complainant, 
stated in an affidavit to the formal complaint that on Friday 
morning, June 19, 1964, the railroad agent at Hudson advised 
him by telephone that the car had arrived on an “order notify” 
basis and, therefore, could not be released unless proper docu- 
ments were in its hands from the original shipper, and that he 
told the agent the car was refused. 


In view of subsequent events, the exact reason given by com- 
plainant for its rejection of the car on June 19 is not material. 
Landsman stated that on June 20 he advised the railroad to de- 
liver the car to complainant’s siding at Barrytown for unloading 
on Monday, June 22, 1964; that on June 22 he advised respondent 
the car was on the siding but the railroad would not deliver unless 
the proper documents were presented; and that respondent re- 
plied he had not picked up the sight draft but he was going to 
ask the shipper to release the car on open billing. Respondent has 
not denied this conversation and there is no evidence that re- 
spondent took any steps to have the car released by S. H. Black- 
well Brokerage Co., Ltd. At 12:50 p.m., June 23, complainant 
sent respondent the following telegram: 


“IN VIEW OF YOUR FAILURE TO DELIVER CAR CN 
16527 IN ACCORDANCE WITH OUR PURCHASE ORDER 
FOR 90,000 LBS BLUEBERRIES DATED 4/28/64 WE 
ARE HOLDING YOU LIABLE DAMAGES.” 


On the basis of the evidence, it is concluded that the failure of 
respondent to take the action necessary for complainant to obtain 
possession of the shipment on June 22 constituted a failure to 
deliver in violation of section 2 of the act. 


Complainant claims as damages the difference between the 
value at 32 cents per pound of 62,000 pounds of Maine Wild blue- 
berries furnished to Standard Brands, Inc., plus freight charges 
of 70 cents per cwt. in bringing the berries from Portland, Maine, 
to its plant in New York, and the price of 2914 cents per pound 
under its contract with respondent. Complainant also claims as 
damages the reduction in price of $1,350 granted by complainant 
to Standard Brands, Inc. on June 16 under their contract, and 
$126, the cost of labor ordered by complainant to unload the car 
expected to arrive June 22. 


Complainant’s reducing of its price to Standard Brands, Inc., on 
June 16 was a unilateral action and, therefore, may not be con- 
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sidered in computing damages. Furthermore, it seems to us that 
complainant, in indicating its willingness to accept the load of 
berries on June 22, waived any delay in delivery prior to that 
date. M. W. Zack v. R. D. Werner Co., 222 F. 2d 634 (6th Cir. 
1955). 


The general measure of damages for failure to deliver, where 
there is an available market, is the difference between the contract 
price and the market value of the goods at the time when they 
ought to have been delivered. Murarka v. Bachrack Bros., 215 
F. 2d 547 (2d Cir 1954). The contract called for 90,000 pounds 
of Canadian cultivated blueberries at 2914 cents per pound, 
delivered at complainant’s plant. With respect to the market 
value of the berries on June 22, it appears that on June 23 com- 
plainant purchased 28,000 pounds out of the 66,280 in the car at 
28 cents per pound on which no damages are claimed. Since 
complainant could have purchased the balance of the carload at 
the same price, it is our opinion that complainant is not entitled 
to damages on this quantity but only on the balance of the 90,000 
pounds, or 23,720 pounds. According to the evidence, there were 
no other Canadian Cultivated blueberries available for purchase 
at that time. Under these circumstances, the value of 32 cents 
per pound for Maine wild blueberries, plus freight charges of 
70 cents per cwt., is accepted as representing the market value 
of such berries on June 22, at Barrytown, New York. This is 
.032 cents more than the contract price of 2914 cents per pound, 
or $759.04 for the 23,720 pounds, 


Complainant also claims damages of $126 for wages and related 
charges of seven employees for 12 hours each, whose services 
could not be utilized due to the failure to deliver. The evidence 
submitted by complainant as to this claim is not sufficient, in our 
opinion, to form a basis for an award. Reparation should be 
awarded complainant in the amount of $759.04, with interest. 
Respondent’s counterclaim based upon a rejection without reason- 
able cause should be dismissed since we have found that respond- 
ent never tendered delivery. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $759.04, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until paid. 


The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 











1646 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1646 


(No. 10,292) 


MELVIN W. BRIGHT PRODUCE v. JANIE’S POTATO CHIPS. PACA 
Docket No. 9732. Decided December 21, 1965. 


Petition for reconsideration—Dismissal 


As the order of October 26, 1965, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued on October 26, 1965, awarding reparation to complainant 
against respondent in the amount of $825. A copy of this order 
was served upon respondent, who thereafter filed a petition for 
rehearing. Subsequent to the filing of respondent’s petition, a 
stay order was issued by the Department on November 22, 1965, 
staying the order of October 26, 1965, pending the issuance of a 
further order in this proceeding. 


Respondent, in her petition, has asked that the proceeding be 
reheard. Respondent in her petition, however, has not indicated 
that she has, or wishes to submit, evidence relevant to this proceed- 
ing. Rather, she contends that we, in our order of October 26, 
1965, failed to consider the relationship of the broker to the par- 
ties, as it pertained to the transaction in this case. Under the cir- 
cumstances, we conclude that respondent, in her petition, is asking 
for reconsideration of the order of October 26, and not for rehear- 
ing. Accordingly, the petition will be so considered. 


It appears that respondent, in her petition, is taking the position 
that the broker acted as complainant’s agent, not only in negotiat- 
ing the contract of sale of the subject potatoes on July 6, 1964 but 
also in arranging for their disposition after arrival at contract 
destination; that complainant, in so acting, acquiesced to a rescis- 
sion of the contract of July 6 with respondent; and that due to 
such rescission and the subsequent disposition of the potatoes by 
the broker as complainant’s agent, that any loss suffered by com- 
plainant in connection with such disposition may not now be either 
claimed against, or collected from, respondent. 


To succeed in her petition, respondent must show, first of all, 
that the admitted agency relationship existing between complain- 
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ant and the broker at the time the contract of sale was negotiated 
with respondent on July 6, was a relationship that continued and 
was not confined to this particular phase of the transaction. Upon 
reviewing the evidence in this case, we conclude that it is sufficient 
to establish only that the broker was the agent of complainant for 
the purpose of negotiating the contract for the sale of the subject 
potatoes to respondent on July 6, 1964. It is insufficient to estab- 
lish that the broker, after the sale was negotiated, had any 
authority to further represent complainant or to bind him in any 
way in connection with this load of potatoes. But even if we were 
to assume, arguendo, that there was an agency relationship be- 
tween the broker and complainant, as contended by respondent, 
we fail to find evidence of a mutual rescission.of the contract of 
July 6, 1964. 


Upon reconsideration, we find no merit in respondent’s petition, 
and it is dismissed without prior service upon complainant. Ac- 
cordingly, the stay order of November 22, 1965, is vacated and 
the order of October 26, 1965, requiring respondent to pay repara- 
tion to complainant in the amount of $825, is reinstated, except 
that the time for payment shall be within 30 days from the date 
of the present order. 


Copies of this order shall be served on the parties. 


(No. 10,293) 


VALLEY PACKING COMPANY v. B. LATCHMAN COMPANY. PACA 
Docket No. 9650. Decided December 23, 1965. 


Contract destination—Lettuce—Good delivery—Guarantee of protection— 
Damages—Resale 


Where lettuce failed to meet good delivery standards, guarantee of pro- 
tection to buyer to contract destination applicable and buyer’s damages 
difference between contract prices and net amount realized on prompt 
and proper resale made by seller. 


Mr. T. C. Curry, Bureau of Service, Grower Shipper Vegetable Ass’n, Glen- 
dale, Ariz., for complainant. 
Mr. LeRoy Gudgeon, Chicago, Ill., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $2,482.25 from respondent in connection with a transaction 
in interstate commerce involving two carloads of lettuce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. Re- 
spondent filed an answer to the formal complaint, denying liability 
to complainant in connection with this transaction. 


Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing and sub- 
mitted their evidence under the shortened procedure provided in 
the rules of practice (7 CFR 47.20). Pursuant to this procedure, 
respondent filed an answering statement and complainant filed a 
statement in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Valley Packing Company, is a corporation 


whose address is P. O. Box 2157 Salinas, California. 


2. Respondent is an individual, Belle Latchman, doing business 
as B. Latchman Company, whose address is 3424 East Camelback 
Road, Phoenix, Arizona. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On February 13, 1964, in the course of interstate commerce, 
complainant sold to respondent, through a broker, John Gillarde, 
two carloads of Bang-Up brand Arizona lettuce, 80% U.S. No. 1 
grade, in the quantities and at the prices set forth below, f.o.b. 
Yuma, Arizona, with a guarantee of full protection for good de- 
livery to contract destination, Chicago, Illinois. 


No. Price Per Precooling 
Car No. Cartons Size Carton Per Carton Extension 


PFE 44487 704 30’s $1.75 16 $1,344.64 
PFE 48339 706 30’s 1.75 16 1,348.46 


1,410 $2,693.10 


The broker issued a Broker’s Memorandum of Purchase and Sale 
in connection with the transaction, sending copies thereof to each 
of the parties. 
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4. The lettuce contained in cars PFE 44487 and PFE 48339 
was federally inspected on February 13, 1964 and was certified, 
as to the contents of each car, as being approximately 80% U.S. 
No. 1 quality, meeting Canadian import requirements. Thereafter, 
and on the afternoon of the same day, February 13, complainant, 
acting upon instructions received from respondent through the 
broker, billed the subject cars out of Yuma, Arizona, to respondent 
at Chicago, Illinnic- 

©. On ow about February 13, 1964, respondent entered into an 


agreement with Kaise: oro, Produce, Inc., of Chicago, Illinois, 
(hereinafter referred to as ‘Kaiser -y, which provided for the 


handling, by Kaiser, of these two carloads v1 ievtuce vn — ;-- 
account basis with respondent. Pursuant to this agreement, 
respondent ordered the carrier to continue the subject cars to 
Chicago but to change the name of the consignee from respondent 
to Kaiser, all of which was done. 


6. The subject cars arrived at the Chicago Produce Terminal in 
Chicago, Illinois, at approximately 3:30 a.m. on February 18. A 
Federal inspection was made of the lettuce in car PFE 44487 at 
9:30 on that same morning, upon the application of Kaiser, with 
the results, in relevant part, as follows: 


“Temperature of product: Doorway: Top 38° F. Bottom 
38° F.” 

ek * * 

“Quality: . . . Grade defects average 20% poorly trimmed 
and broken midribs. 


“Condition: . . . Head leaves: From 4 to 9 heads per carton, 
average 19% damage by blistering and peeling. No decay. 


“Grade: Now shows approximately 60% U.S. No. 1 Quality. 


“Remarks: Inspection and certificate restricted to product 
and lading in all layers of stacks between doors and 2 stacks 
each side... .” 


7. The lettuce in car PFE 48339 was federally inspected at 
10:30 a.m. on February 18, upon the application of the consignee, 
Kaiser, with the results, in relevant part, as follows: 

“Temperature of product: Doorway: Top 38° F. Bottom 
38° F. 


ce ke 
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“Quality: . . . Grade defects range from 3 to 7 heads per 
carton, average 18%, poorly trimmed and broken midribs. 


“Condition: . .. Head leaves: Damage by blistering and 
peeling range from 3 to 7 heads per carton, average 19%. 
No decay. 


“Grade: Now shows approximately 65% U.S. No. 1 Quality. 


“Remarks: Inspection and certificate restricted ta product 
and lading in all layers of stacks betweer donne auu 2 STACKS 
each side. . . .” 


o Trove LEtpnuued respondent at, or near, noon of February 
18 and reported the results of the Federal inspections. Re- 
spondent, at 1:43 p.m. on February 18, then sent the following 
telegram to complainant: 


“PFE 44487 ALSO PFE 48339 BOTH CARS ARRIVED 
CHICAGO THIS MORNING ON ACCOUNT WEIGHT 
CONDITION THESE CARS REJECTED IN CHICAGO 
BY BUYER BOTH CARS NOW GRADE 60 PER CENT 
USONE. THESE CARS BOUGHT THROUGH GILL- 
ARDE. STIPULATED CARS MUST MAKE GOOD 
DELIVERY. PLEASE MAKE OTHER DISPOSITION. 
SORRY.” 


9. Respondent, subsequent to the sending of the telegram set 
forth above, discussed the matter of the two carloads of lettuce 
by telephone with complainant’s president, Howard Leach. Re- 
spondent at that time requested that complainant undertake the 
disposition of the lettuce, and Leach, on behalf of complainant, 
consented to do so. Leach then arranged with Kaiser to divert 
the cars elsewhere, and on February 19, 1964, wrote to respondent, 
in relevant part as follows: 


“This will confirm our telephone conversation of late yester- 
day evening concerning PFE 44487 and PFE 48339. Since 
you insisted that we dispose of these cars in this conversation, 
. . . . [have made disposition as we agreed. Kaiser Brothers 
were instructed to sell the cars to the best possible advantage 
of Valley Packing Company and to whom it may concern... . 


“|... It was our understanding these cars were destined for 
anada. I . . . would not have consented to their going on 
the Chicago carlot market if I had known that was to be their 


ee ie ae 
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destination. Because of the Federal inspections at Chicago, 
Valley Packing Company will have to give you help on any 
loss incurred... . 


“In order to move the merchandise as quickly as possible and 
to greatest advantage I am taking the responsibility for their 
disposition, but in so doing cannot release you from any re- 
sponsibility that may be yours. As soon as I receive the ac- 
count sales on these cars you will be advised and we can dis- 
cuss sharing of any loss at that time.” 


10. Car PFE 44487 was diverted by Kaiser to Mariano & Tony 
Chirico, Buffalo, New York, for resale. The resale netted $251.02, 
as shown by the accounting dated February 26, 1964. 


11. Car PFE 48339 was diverted by Kaiser to Al Campisano 
Fruit Co., Louisville, Kentucky, for resale. The resale resulted in 
a deficit of $40.17, as indicated by the accounting dated March 7, 
1964. 


12. The formal complaint was filed on July 8, 1964, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Respondent, in her answering statement, admits that on or about 
February 14, 1964, she placed a diversion or reconsignment order 
with the carrier in connection with the subject cars, which were 
then enroute to Chicago, so that the name of the consignee was 
changed from B. Latchman Company to that of Kaiser Bros, Pro- 
duce, Inc. The destination of the cars, however, which was Chi- 
cago, remained the same. Respondent, in her brief, urges the 
conclusion that her actions were an exercise of dominion over the 
shipment, which should be construed as an acceptance. We think 
respondent’s point is well taken and we agree that the legal effect 
of her actions in diverting the cars to Kaiser amounted to accept- 
ance. 


While admitting the acceptance of the two carloads of lettuce 
involved herein, respondent denies that she is liable to complainant 
for the purchase price thereof. Specifically, respondent takes the 
position that she agreed to buy the two cars of lettuce involved 
herein only if complainant would agree to give her full protection 
in case the lettuce failed to meet the good delivery standards for 
lettuce, 80% U.S. No. 1 grade, at contract destination, Chicago, 
Illinois; that the lettuce did fail to meet the good delivery stand- 
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ards at Chicago and was subsequently resold by complainant, 
through Kaiser, for total net proceeds of $210.85; and that such 
proceeds, which have been received and retained by complainant, 
are all that complainant is entitled to in connection with the trans- 
action involved herein, and in view of the protection agreement 
existing between the parties. 


Complainant does not deny that a guarantee of protection was 
given to respondent. It argues in its brief, however, that the 
guarantee was applicable only at contract destination, which com- 
plainant contends was Canada. 


The only evidence offered by complainant in support of its argu- 
ment is the letter of February 19, 1964, written to respondent by 
complainant’s president, Howard Leach. This letter is reproduced, 
in relevant part, in Finding of Fact 9. In the letter Leach 
states, among other things, that “it was our understanding these 
cars were destined for Canada.” The broker in his affidavit takes 
issue with this understanding expressed by Leach, however, for he 
(the broker) states, without subsequent contradiction by com- 
plainant, that he told Leach on the date of sale that the cars were 
going to Chicago rather than to the Canadian destination and re- 
quested that Leach bill them out to Chicago in respondent’s name, 
which Leach did. 


On the basis of the evidence before us,we conclude that the 
agreed contract destination of these two shipments was Chicago, 
Illinois, and that the guarantee of protection given to respondent 
by complainant was applicable at that place. Based upon the re- 
sults of the Federal inspections made at Chicago on February 18, 
it is clear that the lettuce in cars PFE 44487 and PFE 48339 
failed to meet good delivery standards for lettuce as set forth in 
the regulations, 7 CFR 46.44. Respondent, accordingly, was en- 
titled to the protection promised her by complainant at the time 
the lettuce was purchased on February 13. 


Respondent, as we have said, accepted the shipments of lettuce 
involved herein and thus became liable to complainant for the 
agreed f.o.b. purchase prices thereof, totaling $2,693.10. The 
net returns realized on the resales of the shipments, however, 
totaled $210.85, or $2,482.25 less than the total of the f.o.b. prices. 
There is no question concerning the propriety of the resales, which 
were arranged by complainant, nor is there any question but that 
the resale prices accurately reflected the condition of the lettuce, 
which had earlier failed to meet contract requirements. We con- 


clu 
ant 
dal 
cor 


les 
ha: 
res 
fw 


nt, 
ch 
nt, 
1S- 
nt 


]- 


— + - ee a a 


WESTSIDE v. MID-WEST 1653 
Cite as 24 A.D. 1653 


clude, therefore, that the difference between the net proceeds 
and the total of the f.0.b. contract prices, $2,482.25, represents the 
damages suffered by respondent due to complainant’s breach of 
contract, and that respondent, under the protection agreement, 
owes complainant the total of the f.o.b. contract prices, $2,693.10 
less these damages of $2,482, or $210.85. Since the sum of $210.85 
has already been received by complainant as net proceeds from the 
resale of the subject lettuce, we conclude that respondent has no 
further liability in connection with these transactions, and that 
the complaint should be dismissed. 


ORDER 
The complaint is dismissed, 
Copies of this order shall be served upon the parties. 


(No. 10,294) 


WESTSIDE GROWERS & SHIPPERS, INC. v. MID-WEST FRUIT Co. 
PACA Docket No. 9661. Decided December 30, 1965. 


Second petition for reconsideration—Dismissal 


As the order of August 25, 1965, is supported by the evidence and the law 
applicable thereto complainant’s second petition for reconsideration is 


dismissed. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER UPON SECOND RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 25, 1965, awarding complainant repa- 
ration against respondent in the amount of $1,000. On September 
7, 1965, complainant filed a petition for reconsideration which was 
dismissed October 21, 1965. A second petition for reconsideration 
was received on November 12, 1965, and a stay order was issued 
November 15, 1965, staying the orders of August 25 and October 
21, 1965, pending the issuance of a further order in this proceeding. 


In W. J. Wescott v. Yonk Rubin & Son and/or A. L. Schiano, 
10 A. D. 358, the opinion was expressed that it is within the discre- 
tion of the Secretary whether to allow the filing of more than one 
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petition for reconsideration. As stated therein, the administrative 
consideration of a proceeding must be brought to a conclusion at 
some time. In this case, we have decided to accept the second 
petition for filing in order to point out additional facts upon which 
our orders of August 25 and Octber 21, 1965, were based. 


The contentions in the new petition are substantially the same 
as those in the first petition. Respondent emphasizes the percent 
of decay discovered in the melons by a Federal inspection on the 
date of arrival, and contends that “the load was properly handled, 
properly iced and arrived here [San Antonio] with 42 degrees 
pulp temperature.”’ Unfortunately, the evidence does not support 
respondent on this point. Notwithstanding several icings and ap- 
parent good travel time between Los Angeles and San Antonio, the 
fact remains that the truck left Firebaugh, California, at about 4 
p.m. on September 14 and did not arrive at Los Angeles until 
in the evening of September 15; although the evidence indicates 
that a truck could travel from Firebaugh to Los Angeles in about 
six hours. There is nothing in the evidence to show where the 
truck was or under what conditions the cantaloupes were main- 
tained during approximately 24 hours which intervened from the 
time it left Firebaugh until it reached Los Angeles. Moreover, the 
contract betweeen the parties did not provide for or contemplate a 
stopover in Los Angeles for further loading. The Brokers Memor- 
andum of Sale makes no mention of a stopover, but refers merely 
to shipment from Firebaugh to San Antonio. This was an f.o.b. 
contract, and admittedly respondent furnished the truck. Respond- 
ent was responsible for all transportation conditions after loading 
by complainant. 


With respect to respondent’s claim that upon arrival, the canta- 
loupes had a pulp temperature of 42°, we are faced with the 
Federal inspection certificate covering the inspection at San An- 
tonio only 2'4 hours after arrival, which shows temperatures of 
the product at the top 50°, and at the bottom 55°. We think it is 
unlikely that the pulp temperature of the cantaloupes would have 
risen some 12 to 13° in this short period. Another point emphasized 
by respondent is the fact that other more perishable items loaded 
in the same truck at Los Angeles arrived “in perfect condition,” 
whereas the cantaloupes contained a high percentage of decay. As 
stated in our order of August 25, the desirable transit tempera- 
ture for cantaloupes is 35 to 40°. The shipment also contained 
avocados, tomatoes, and green beans. Agricultural handbook No. 
195 gives the following desired transit temperatures for these 
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items: avocados 45 to 55°, green beans 45 to 50°, tomatoes 55 to 
65°. Thus it is obvious that these commodities would not suffer 
from the temperatures disclosed upon inspection soon after 
arrival. Furthermore, the evidence does not indicate any delay in 
the shipment between time of loading the additional commodities 
at Los Angeles and arrival at San Antonio. The delay of approxi- 
mately 36 hours occurred between Firebaugh and Los Angeles, 
and by reason of the overnight stop in Los Angeles. 


As we stated in our order of August 25, 1965, since the ship- 
ment did not move from shipping point at Firebaugh, California, 
to destination at San Antonio, Texas, under normal transportation 
conditions, the suitable shipping condition warranty does not 
apply in this case and may not be relied upon by respondent as a 
defense. Upon reconsideration, we find that the order of August 
25, 1965, is supported by the evidence and the law applicable 
thereto. Accordingly, the petition is dismissed without serving a 
copy thereof upon complainant. The stay order of November 15, 
1965, is hereby vacated, and the order of August 25, 1965, is 
hereby reinstated except, that the reparation ordered therein shall 
be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


Orders Issued By Thomas J. Flavin—Judicial Officer 
DISMISSAL—MOTION OF PARTIES 
(No. 10,295) 


TRI-COUNTY PRODUCE DISTRIBUTORS, INC. v. C. J. GOODSELL. PACA 
Docket No. 9860. Order issued December 14, 1965. 


(No. 10,296) 


JACK WELCH & CO. v. QUALITY PRODUCE Co. PACA Docket No. 
9862. Order issued December 15, 1965. 


(No. 10,297) 


LITTLETON FARM PRODUCE v. DIXIE CENTRAL PRODUCE COMPANY. 
PACA Docket No. 9955. Order issued December 30, 1965. 
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(No. 10,298) 


RICHARD E. SKOUSEN v. LEE J. EGBERT, d/b/a REGAL PACKING 
COMPANY, AND/OR WILLIAM JAMES (DAN) DANILSON, d/b/a 
REGAL PACKING COMPANY. PACA Docket No. 9817. Order 

issued December 30, 1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 10,299) 


LEVATINO AND SONS, INC. v. SAM SCHNEIDER. PACA Docket No. 
9956. Reparation of $309.44 with 5 percent interest from Feb- 
ruary 1, 1965, awarded complainant against respondent in order 
issued December 8, 1965. 


(No. 10,300) 


WATERTOWN POTATO COMPANY v. VALLEY POTATO Co., INc. PACA 


Docket No 9957. Reparation of $767 with 5 percent interest 
from February 1, 1965, awarded complainant against respond- 
ent in order issued December 8, 1965. 


(No. 10,301) 


GENERAL POTATO & ONION DISTRIBUTORS, LTD. v. ARTHUR GERBER, 
Inc. PACA Docket No. 9970. Reparation of $11,400 with 5 
percent interest from July 1, 1965, awarded complainant against 
respondent in order issued December 14, 1965. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 10,302) 


DEARDORFF-JACKSON COMPANY v. RIO BRAVO PRODUCE INC. PACA 
Docket No, 9962. Reparation of $18,152 with 5 percent interest 
from August 1, 1965, awarded complainant against respondent 
in order issued December 3, 1965. 
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(No. 10,303) 


JERRY EGAN CITRUS BROKER v. HUDDLESTON BROS. FRUIT Co., INC. 
PACA Docket No. 9879. Reparation of $3,707 with 5 percent 
from May 1, 1965, awarded complainant against respondent in 
order issued December 3, 1965. 


(No. 10,304) 


HARRY GILFENBAIN Co. v. SHIPLEY SALES SERVICE. PACA Docket 
No. 9965. Reparation of $2,500 with 5 percent interest from 
June 1, 1965, awarded complainant against respondent in order 
issued December 7, 1965. 


(No. 10,305) 


KENNETH MERRITT v. JAMES M. THOMPSON. PACA Docket No. 
9975. Renaration of $1,180.84 with 5 percent interest from July 
1, 1965, awarded complainant against respondent in order 
issued December 7, 1965. 


(No. 10,306) 


SIDNEY COHEN v. Fort PITT TOMATO & PRODUCE Co. PACA Docket 
No. 9981. Reparation of $4,750 with 5 percent interest from 
October 1, 1965, awarded complainant against respondent in 
order issued December 20, 1965. 


(No. 10,307) 


PANNO AND SONS, INC. v. POYDRAS FRUIT COMPANY, INC. PACA 
Docket No. 9983. Reparation of $456.65 with 5 percent interest 
from March 1, 1965, awarded complainant against respondent 
in order issued December 23, 1965. 


(No. 10,308) 


LEVATINO AND SONS, INC. v. JOHN RAUSO AND RALPH RAUSO. 
PACA Docket No. 9949. Reparation of $2,595.40 with 5 percent 
interest from May 1, 1965, awarded complainant against re- 
spondent in order issued December 30, 1965. 
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COURT DECISION 


ORVILLE L. FREEMAN, Secretary of Agriculture of the United 
States v. FIDELITY-PHILADELPHIA TRUST COMPANY. Decided 
December 16, 1965. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF PENNSYLVANIA 
Misc. No. 3102 
OPINION 


JOSEPH L. LORD, III, J. 


The Secretary of Agriculture petitions to have an administra- 
tive subpoena enforced, which the respondent complains is ob- 
jectionable because: (1) it was not signed and issued by the 
Secretary himself, (2) it was issued to a corporation not subject 
to the Secretary’s jurisdiction, and (3) it is too broad and bur- 
densome. 


i. 


In CUDAHY PACKING Co. v. HOLLAND, 315 U. S. 357 (1942) the 
Supreme Court held, four Justices dissenting that the Administra- 
tor of the Wage and Hour Division of the Department of Labor had 
no authority under the Federal Trade Commission Act, whose 
subpoena provisions Congress had made applicable to the Ad- 
ministrator’s functions, to delegate to a subordinate his power to 
sign and issue a subpoena duces tecum. In FLEMING v. MOHAWK 
WRECKING & LUMBER Co., 331 U. S. 111 (1947), a somewhat 
differently constituted Court! unanimously decided that the Emer- 
gency Price Control Act did grant authority to its Administrator 
to delegate the same power to district directors. In neither case 
was the statutory authorization explicit. Our duty on this petition 
is to decide whether the subpoena power has been validly dele- 
gated by the Secretary of Agriculture to the Director of the Dairy 
Division of the Consumer and Marketing Service, who signed the 
instant subpoena. 


1, Mr. Justice Byrnes had resigned in 1942, Mr. Justice Roberts had retired in 1945, and Mr. 
Chief Justice Stone, who had written the majority opinion in Cudahy, had died in 1946. 
Their replacements were, respectively, Mr. Justice Rutledge, Mr. Justice Burton, and Mr. 
Chief Justice Vinson. 
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Essentially, this is a problem of statutory construction in the 
light of the underlying desideratum of administrative responsi- 
bility. In the Cudahy Packing case the majority opinion found 
that the “entire history of the legislation controlling the use of 
subpoenas by administrative officers indicates a Congressional 
purpose not to authorize by implication the delegation of the sub- 
poena power” (315 U. S. at 364). But in MOHAWK WRECKING & 
LUMBER the Court could find no provision in the Price Control Act 
“negativing the existence of such authority, so far as the sub- 
poena power is concerned” and would not infer “the absence of 
such authority * * * from the history and content of the Act” 
(331 U. S. at 121-122). 


In Cudahy Mr. Justice Douglas wrote in dissent that: 
“* * * if the policy underlying the [majority] 
opinion is a desire to see a more restrictive and 
discriminating use of the subpoena power, the 
requirement that the Administrator alone ex- 
ercise the power seems idle. For his duties 
under this Act are manifold and far flung. * * * 

“If the Administrator must issue subpoenas, 
it seems hardly likely that he can do anything 
but sign them in blank. If he tried to do any- 
thing but formulate the general policy to govern 
the exercise of the subpoena power, he could 
perform little more than ministerial acts. * * * .” 
315 US. at 367-68. 


In Mohawk the same considerations became part of Mr. Justice 

Douglas’ opinion for the Court. 
“<* * * We would hestitate to conclude that all 
the various functions granted the Administra- 
tor need be performed personally by him or un- 
der his personal direction. Certainly, so far 
as the investigative functions were concerned, 
he could hardly be expected, in view of the 
magnitude of the task, to exercise his personal 
discretion in determining whether a particular 
investigation should be launched. * * * To tempt 
the Administrator to solve the problems by sup- 
plying all his offices with subpoenas signed in 
blank would not further the development of or- 
derly and responsible administration. * * * ” 
331 U.S. at 122-23. 
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Thus, there are differences in the tenor of the two opinions. 
But the controlling difference is the legislative intent. See FLEM- 
ING v. MOHAWK WRECKING, supra, at 121-22. Because the sub- 
poena power is “capable of oppressive use, especially when it may 
be indiscriminately delegated and the subpoena is not returnable 
before a judicial officer,” Cudahy indicates that “[u]nlimited au- 
thority of an administrative officer to delegate the exercise of the 
subpoena power is not lightly to be inferred.” 315 U. S. at 363. 
But, as Mohawk makes clear, that does not mean that the power 
to delegate may not be inferred at all. The statutory scheme is 
controlling. 


As we read the statutes from which the Secretary of Agri- 
culture derives his powers, how authoritative Cudahy remains 
in the face of Mohawk need not concern us here,? even though 
the same subpoena provisions of the Federal Trade Commission 
Act as were involved in Cudahy (15 U.S.C. §§ 48-50) have been 
made applicable to the Agricultural Marketing Agreement Act 
by their incorporation therein (7 U.S.C. § 610 (h)). Cudahy does 
not conclude our inquiry, for the applicable authorizing statutes 
in each instance must be read together. See GOLDBERG v. BATTLES, 


196 F. Supp. 749, 752-53 (E.D. Pa. 1961), aff’d on opinion below, 
299 F. 2d 937 (C.A. 3, 1962), cert. denied, 371 U.S. 817 (1962). 


Since 1940, the Secretary of Agriculture has been authorized 
by statute to delegate “the whole or any part of any regulatory 
function which the Secretary is, now or hereafter, required or 
authorized to perform * * * to any officer or employee designated 
under this section.” 5 U.S.C. §516b. “Regulatory function” is de- 
fined in 5 U.S.C. § 516a(b) as 


“* * * the making, prescribing, issuing or 
promulgating, of a regulatory order; and in- 
cludes * * * (2) any action which is required or 
authorized to be performed before, after, or in 
connection with, such determining, making, pre- 
scribing, issuing or promulgating.” 


A “regulatory order” is an order which has the “force and effect 
of law” and which may be made “only after notice and hearing 
or opportunity for hearing have been given.” 5 U.S.C. § 516a(a). 


2. See, however, the discussion of the ‘‘subdelegation” problem in 1 Davis, Administrative 
Law Treatise, § 9.04 (1958). 
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The subpoena here challenged was issued in connection with an 
investigation conducted pursuant to the provisions of the Agri- 
cultural Marketing Agreement Act of 1937, 7 U.S.C. § 601 et seq. 
Under § 608, which authorizes the Secretary to conduct investi- 
gations, the Secretary is required to “hold one or more hearings, 
and give due notice and opportunity for interested parties to be 
heard.” § 608(5). Clearly, the Secretary’s action pursuant there- 
to is the execution of a regulatory function under 5 U.S.C. §§ 516a 
and 516b, because it is performed “before” or “in connection 
with” the making of a regulatory order. Similarly, the issuance 
of the subpoena in such an investigatory proceeding was action 
authorized to be performed “before” or “in connection with” the 
making of a regulatory order. Under § 516b, it would properly 
be delegable. 


Moreover, Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219, 
67 Stat. 633, 5 U.S.C. § 511 note, promulgated pursuant to the 
Reorganization Act of 1949, 5 U.S.C. § 133z et seq. vested all the 
functions of the Department of Agriculture, with exceptions not 
here material, in the Secretary of Agriculture and, in § 4, au- 
thorized him to “make such provisions as he shall deem appropria- 
ate authorizing the performance by any other officer, or by any 
agency or employee of the Department of Agriculture of any func- 
tion of the Secretary * * * .” 


Since this is so, the subpoena power could validly be delegated 
to the Director of the Dairy Division of the Consumer and Market- 
ing Service. That appears to be precisely what was done, for the 
Secretary has granted the head of any agency in his Department 
the authority to “‘take any action, including the authority to exe- 
cute any documents * * * and promulgate any rule, regulation, 
order or instruction, required by law or deemed by him to be 
necessary and proper to the discharge of the functions assigned 
to his agency.” 29 Fed. Reg. 16212 (1964). By the same regula- 
tion, the head of each agency may redelegate the same authority 
to appropriate officers, and the Director of the Dairy Division was 
accordingly vested with all the authority of the Administrator of 
the Agriculture and Marketing Service,? the head of his agency. 
30 Fed. Reg. 1263 (1965), as amended by 30 Fed. Reg. 6597 
(1965). These provisions are certainly broad enough to en- 
compass the issuance of subpoenas duces tecum. 


38, The agency’s name was changed to the Consumer and Marketing Service on February 
8, 1965. 30 Fed. Reg. 2160 (1965). 
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This is not a case where sensitive constitutional rights are 
necessarily implicated upon compliance with the subpoena. Com- 
pare UNITED STATES v. MINKER, 350 U. S. 179, 186-88 (1956); 
SHELTON v. UNITED STATES, 327 F. 2d 601 (D.C. Cir. 1963). There 
is, therefore, no occasion for a deliberately narrow construction 
of the congressional authorization “in the candid service of avoid- 
ing a serious constitutional doubt.” UNITED STATES v. RUMLEY, 
345 U.S. 41, 47 (1953).* Respondent, though, would have us, in 
effect, exclude any authorization except in the most explicit langu- 
age allowing the subpoena power to be conferred on officials be- 
neath the level of the Secretary. Sound statutory construction, 
however, does not require judicial myopia in reading legislative 
intent. Congress need not write only in the largest print or in the 
the blackest ink. 


Neither does sound administration demand such a limitation of 
authority. Requiring the Secretary to sign subpoenas personally 
would not promote administrative responsibility. It is certainly 
desirable that someone make a determination that the issuance of a 
subpoena is necessary, but it is by no means assured that the 
proper person to ask to decide that in each case is a Cabinet 
Officer with widespread responsibility for administration, policy- 
formulation, collective decision, and presidential advice. If the 
purpose is that some responsible official decide that there is a need 
for a subpoena, respondent’s argument tends to achieve the op- 
posite result by demanding that the duty be placed in the wrong 
place. In the circumstances, the Director of the Dairy Division 
was probably the official in the best position to decide whether 
@ subpoena duces tecum was necessary. We hold that Congress 
authorized the Secretary of Agriculture to delegate his subpoena 
power to a responsible officer in his Department and that the 
Secretary, through Department regulations, validly delegated that 
power to the Director of the Dairy Division. This decision finds 
support in other post-Mohawk cases construing similar statutes. 
See, e.g., NLRB v. DUVAL JEWELRY Co., 357 U. S. 1 (1958) ; LEWIs 
v. NLRB, 357 U.S. 10 (1958) ; JACKSON PACKING Co., v. NLRB, 204 
F. 2d 842 (C. A. 5, 1953) ; GOLDBERG v. BATTLES, 196 F. Supp. 749 
(E.D. Pa. 1961), aff'd on opinion below, 299 F. 2d 937 (C. A. 3, 
1962), cert. denied, 371 U.S. 817 (1962). 


4. See also Greene v. McElroy, 360 U. S. 479 (1959) ; Kent v. Dulles. 357 U. S. 116 (1958) ; 
Cole v. Young, 351 U. S. 536 (1956) ; Hannegan v. Esquire, 327 U. S. 146 (1946). 
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Il. 


Having determined that the subpoena was lawfully issued, we 
reach respondent’s other grounds of objection. 


Respondent urges that 7 U.S.C. § 610(h) allows the Secretary 
to subpoena only “milk handlers.” Norris Dairy, whose bank 
records at Fidelity-Philadelphia Trust Company have been sub- 
poenaed, is allegedly not a handler, and consequently, it is argued, 
neither it nor its bank are subject to the Secretary’s subpoena 
power. 


Section 610(h) provides as follows: 


“For the efficient administration of the pro- 
visions of this chapter, the provisions, including 
penalties, of sections 48, 49, and 50 of Title 15 
{the subpoena provisions of the FTC Act], are 
made applicable to the jurisdiction, powers, and 
duties of the Secretary in administering the pro- 
visions of this chapter, and to any persons sub- 
ject to the provisions of this chapter, whether or 
not a corporation. * * * * ” 


Respondent would have us construe the words, “any person subject 
to the provisions of this chapter,” to mean “any person subject 
to regulation under this chapter.” Neither the structure of the 
statute nor its legislative history will countenance such a con- 
stricting construction. In the first place, not only regulation but 
also investigation is contemplated by the chapter. 7 U.S.C. § 608. 
In the second place, Congress intended §610(h) to confer “the 
same powers subject to the same limitation as in the case of similar 
proceedings before the Federal Trade Commission” (H.R. Rep. 
No. 808, 74th Cong., 1st Sess., p. 7 [1935]), and the FTC is not so 
constricted. 


It is by now abundantly clear that for an administrative agency 
to exercise the subpoena power in aid of its investigatory power, 
it need not show that it has regulatory jurisdiction over the witness 
subpoenaed. LOCAL 57, OPERATING ENGINEERS v. WIRTZ, 
326 F. 2d 467 (C. A. 1, 1964) ; FTC v HARRELL, 313 F. 2d 854 
(C. A. 7, 1963) ; FTC v. TUTTLE, 244 F. 2d 605 (C. A. 2), cert. 
denied, 354 U. S. 925 (1957) ; McGARRY v. SEC, 147 F. 2d 389 
(C. A. 10, 1945). The subpoena power of an agency 
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“* * * is, of course, not confined to those 
over whom it may exercise regulatory juris- 
diction, but to any persons from whom it can 
obtain information and documents which are 
relevant and material to its inquiry. The argu- 
ment of the respondents that they are exempted 
from the subpoena power of the Commission 
because the Commission has no regulatory pow- 
er over them, would be wholly inconsistent with 
the broad powers of investigation with which 
the Commission is vested and would circum- 
scribe such power so as to severely restrict its 
effectiveness. There is no doubt that adminis- 
trative agencies vested with such powers may, 
by compulsory process, require the production 
of information and documents from third per- 
sons who are not within their regulatory juris- 
dictions if the information sought is necessary 
and relevant to their authorized and lawful in- 
quiry. * * * ” FCC v. COHN, 154 F. Supp. 
899, 906 (S.D.N.Y. 1957). 


If the subpoena is otherwise valid, respondent is thus not ex- 
empt from compliance with it because it is a bank and not a milk 
handler. 


III. 


Respondent maintains that the subpoena is too broad because it 
requires production of “[a]11 bank statements, cancelled checks, 
deposit slips and other records pertaining to the account designa- 
ted as the “Norris Dairy Products, Inc.’ account * * * from the 
opening of said account to the date of your appearance as afore- 
said,” without limiting the demand to the records of Norris’ deal- 
ings with Oakland Farms and without limiting the time period 
for which the records must be produced. 


The petition for enforcement of the subpoena recites, and re- 
spondent at this point has not denied, that an investigation thus 
far has disclosed that Oakland Farms, a regulated milk handler, 
has been buying milk from a cooperative association through a 
broker, Norris Dairy Products; that the basic minimum pricing 
provisions of the agency’s marketing orders may have been vio- 
lated; and that the cooperative association may have been paying 
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substantial sums to Norris Dairy Products, presumably as un- 
lawful rebates. Since, as the subpoena states®, the subject of the 
investigation is the possible violation of the minimum pricing pro- 
visions, we cannot say on this record “ ‘that any of the documents 
or things called for in any of the subpoenas are immaterial or 
irrelevant to the proceedings * * * ’ without an examination of 
each of the items ordered produced.” CAB v HERMANN, 353 
U. S. 322, 323 (1957). Compare COOPER FEDERAL AGENCY 
INVESTIGATIONS, REQUIREMENTS FOR THE PRODUC- 
TION OF DOCUMENTS, 60 Mich. L. Rev. 187, 191 (1961). In- 
deed, even that alone might not be enough to enable us to ascertain 
the relevancy of the records to the inquiry. True, the subpoena is 
broad, but so is the investigation,®* and the burden of production 
has been softened by the requirement of the subpoena that the 
documents be produced at respondent’s place of business. See 
CAB v. HERMANN, supra, at 323. 


It may well be that at the hearing some or all of the records 
may turn out to be immaterial or irrelevant, but it is not for us to 
prejudge those questions at this stage. “Of course this enforce- 
ment order leaves open to the respondents ample opportunities for 
objecting, on relevant grounds, to the admissibility into evidence 
of any particular document.” CAB v. HERMANN, supra, at 324. 
Our present determination on this score goes no further than to 
decide that the agency has demanded neither irrelevant material 
for a proper purpose nor relevant material for an improper pur- 
pose. See UNITED STATES v POWELL, 379 U. S. 48, 57-58 
(1964) ; MOORE BUSINESS FORMS v FTC, 307 F. 2d 188 
(D.C. Cir. 1962) ; FTC v. STANDARD AMERICAN, 306 F. 2d 
231, 234-35 (C. A. 3, 1962) ; ADAMS v. FTC, 296 F. 2d 861, 866 
(C. A. 8, 1961) ; cert. denied, 369 U. S. 864 (1962) ; cf. FCC v. 
SCHREIBER, 381 U. S. 279, 291 (1965). The subpoena must, 
therefore, be enforced according to its terms. 


Counsel will submit an appropriate order within ten (10) days. 


5. Cf. Far East Conference v. Federal Maritime Comm’n, 337 F. 2d 146, 151 (D.C. Cir. 
1964), cert. denied, 379 U. S. 991 (1965) ; Montship Lines v. Federal Maritime Bd., 295 F. 
2d 147, 154—55 (D.C. Cir. 1961). 

6. In Adams v. FTC, infra, a subpoena calling for records for nearly twenty years was 
upheld because the investigation was to inquire into alleged conspiracies ‘“‘‘for many 
years past.’ ”’ 296 F. 2d at 867. 
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AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act, 1937 


ADAMSON Dairy, INc. AMA Docket No. M 33-1. 
Handler—Fluid milk plant—Termination of obligations_.__. 1749 
Stay order—Pending issuance of further order 766 
Petition for reconsideration dismissed 766 


ALEXANDER MARKETING COMPANY. AMA Docket No. F&V 
959-1. Dismissal—Stipulation 428 


CREAM-0-LAND Dairy. AMA Docket No. M 2-13. Withdrawal 
—Consent of parties 1288 


DADE COUNTY DAIRIEs, INC. AMA Docket No. M 13-1. Inter- 
state commerce—Constitutionality—Enforcement proceed- 
ing—Due process—Referendum—Handler—Standing to 
sue—Issuance of regulations—Discrimination 


DAVENPORT CENTER DAIRY, INC. AMA Docket No. M 2-18. 
Dismissal—Consent of parties 


DECKER’s Dalry, INc. AMA Docket No. M 2-12. 
Hearing reopened—New evidence 
Withdrawal—Consent of parties 
ELMHURST CREAM CO., INc. AMA Docket No. 27-134. 


Accounting for milk—Conversion factor—Payment for 
milk from undisclosed farm source—Validity of rate of 


FAIRMONT Foops COMPANY. AMA Docket No. M 65-1. 
Interim relief denied 


Application to dismiss denied—Petition amended 


GLEN & MOHAWK MILK ASSOCIATION, INC. AMA Docket No. 
M 2-11. Petition for reconsideration dismissed 


GRIFFIN & BRAND OF MCALLEN, INC. AMA Docket No. F&V 
970-2. 
Interim relief denied 


Scope of review—Size regulation—Validity of—Authority 
for—Discrimination—Procedural due process 


GRIFFIN & BRAND OF MCALLEN, INC. AMA Docket No. F&V 
959-2. Dismissal—Stipulation 


Joyce, J. W., et al. AMA Docket No. F&V 918-1. 
Interim relief denied 


Peach order—Scope of review—Size regulation—Validity 
of—Discrimination 
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Liptak, ADAM L. AMA Docket No. M 6-1. Test for butterfat 
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Lutz, Max, d/b/a Max Lutz Company. AMA Docket No. 
F&V 970-1. Application to dismiss granted—Carrot 
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NATIONAL DAIRY PRODUCTS CORPORATION. AMA Dockets No. 
M 82-1, M 38-1, M63-1 and M79-1. Dismissal—Stipula- 
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OwEN Dairy Company, Inc. AMA Docket No. M 45-1. Pool 
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PAUL KING’s DAIRY OF CORNING, INC. AMA Docket No. 
M 2-17. Application to dismiss, denied—Adequacy of 
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STATE BROKERAGE ANp MANUFACTURING COMPANY. AMA 
Docket No. M 135-3. Withdrawal—Consent of parties_.__.. 766 
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Commodity Exchange Act 


CoLLINS, WEBSTER E. CEA Docket No. 121. Denial of 
trading privilegee—Consent.... .... oon ccc 3 
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De LATTRE, DANIEL A. CEA Docket No. 122. Failure to 
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Suspension of registration—Denial of trading privileges... 1031 
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Reporting requirements—Denial of trading privileges— 
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WSPBEENG a3 ae oe eh oa meee enema eee saeoas 
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Re Willard E. Platt. Fictitious or wash sales—Records— 
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NN ne a a a eee ae Se en eine 
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fact—Standing—Application to dismiss—Irreparable in- 
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& Co. CEA Docket No. 118. Petition for reconsideration 
SRNR ie er Se 
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CEA Docket No. 130. Suspension of registration—Denial 
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Grain Standards Act 
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GONE COMMON oc se queen 1072 


BELLEVILLE LIVESTOCK MARKET, INc. P&S Docket No. 3558. 
Bonding requirements—Cease and desist—Consent_-__--_- 956 


BENNER, J. C., AND JACK L. GILL, d/b/a HuGoTON LIVESTOCK 
AUCTION COMPANY AND BENNER AND GILL CATTLE CoM- 
PANY. P&S Docket No. 2799. Prior order amended as to 
Oe @e TOWNE, cece ses ee 1201 
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No. 3425. Market agency and dealer—Falsifying records— 
Fraud—Suspension of registrations—Consent__._-.-_~-- 20 


Botick, Harotp A. P&S Docket No. 3564. Checks—Failure 
to pay when due—Records—Cease and desist—Default.. 1319 


BoNHAM LIVESTOCK COMMISSION COMPANY v. DURANT LIVE- 
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3410. Bonding requirements—Cease and desist—Consent._. 473 
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Cook, JAMES C. P&S Docket No. 3510. Checks—Failure to 
pay when due—Records—Insolvency—Suspension of regis- 
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Bonding requirements—Cease and desist—Consent___-_-- 804 
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No. 3590. Shippers’ proceeds account—Cease and desist— 
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Cox, Ceciz. P&S Docket No. 3426. Falsifying records— 
Fraud—Cease and desist—Consent_............__--___-_ 49 
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Cox, Paut. P&S Docket No. 3541. Failure to pay when 
due—Cease and desist—Consent 


CROFTON LIVESTOCK SALES, INc. P&S Docket No. 3505. Mar- 
ket agency—Insolvency—Bond—Shippers’ proceeds—Ac- 


counts of sale—Records—Suspension of registration—Con- 
1068 


DALHART LIVESTOCK AUCTION Co., INc. v. F. L. (FRANKLIN) 
Brown. P&S Docket No. 3305. Accord and satisfaction— 
Not established—Damages—Protest fee 181 


DALLES LIVESTOCK COMMISSION, INC., THE v. JACK MEISNER, 
ORVILLE THOMPSON AND J. D. Peck. P&S Docket No. 3073. 
Agent—Partially disclosed principal 


DARROH, HAROLD W. P&S Docket No. 3395. Bonding require- 
ments—Cease and desist—Administrative Procedure Act— 
Willfulness—Default 


DE CorDOVA, RUSSELL, WALTER PORTER, JAMES E. PITTS, d/b/a 
GROESBECK COMMISSION COMPANY v. MORGAN WILSON AND 
ALFRED A. DRUMMOND d/b/a DuRANT LIVESTOCK COMMIS- 
SION COMPANY. P&S Docket No. 3521. Accord and satis- 
faction—Bona fide dispute—Authority of agent 


DELRICH MEAT PACKERS, INC., a corporation, AND DELBERT 
NEJMANOWSKI. P&S Docket No. 3328. Packer—Failure to 
pay when due—Checks—Purchase while insolvent—Records 
—Cease and desist—Individual respondent—Default 


Denny, JAcK F. P&S Docket No. 3453. Bonding require- 
ments—Suspension of registration—Consent 


DENVER UNION STOCK YARD COMPANY, THE. P&S Docket No. 
450. Continuation of rates and charges 


DESPER, SHERWOOD W. P&S Docket No. 3423. Failure to pay 
when due—Checks—Records—Cease and desist—Consent-_- 


DuMA, GEORGE, d/b/a DUMA PACKING COMPANY. P&S Docket 
No. 3438. Packer—Insolvency—Checks—Failure to pay 
when due—Cease and desist—Consent 


DUNLAP, ROBERT, d/b/a WILLOWS LIVESTOCK MARKET. P&S 
Docket No. 3069. Insolvency—Shippers’ proceeds—Drafts 
—Records—Cease and desist—Consent 


DUNN, LEONARD, AND ROSE DUNN, d/b/a CLINTON CATTLE 
CoMMISSION Co. P&S Docket No. 3409. False weights— 
Cease and desist—Consent 


EARLY, JEWEL, d/b/a RANDOLPH COUNTY SALES COMPANY 
and EARLY LIVESTOCK AGENCY. P&S Docket No. 3203. 
Prior order modified 
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Ecer, FrRANcIS J. P&S Docket No. 3437. Bonding require- 
ments—Cease and desist—Default ~.......--_-----_---- 






Et Paso LIVESTOCK ExPREss, INC. v. D. L. TaTeE. P&S Docket 
No. 3376. Failure to pay—Trucking charges ~-.--------- 328 





ELLIs, EARL. P&S Docket No. 3006. Suspension terminated 117 





EMPIRE LIVESTOCK MARKETING COOPERATIVE, INC. P&S Dock- 
et No. 3090. Market agency—False weighing—Suspension 
of registration—Scale tickets—Records --.-------------- 594 







ENGLISH, WILLIAM S., JR., d/b/a WINCHESTER HORSE SALE. 
P&S Docket No. 3420. Market agency—Registration and 
bond—Shippers’ proceeds—Checks—Accounting—Cease and 
Getink—Caneen® ooo ss a ee eae ee 


F. G. (JERRY) DONOHUE, INC. v. R. J. WILKES & Sons. P&S 
Docket No. 3548. Purchase on order—Weight of livestock— 
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FARMERS COMMISSION COMPANY, INc. and CHARLES W. Bur- 
RIS, JR. P&S Docket No. 3445. Market agency—False 
weighing—False records—Suspension of registrations_-_-_- 


FEDERAL PACKING COMPANY, INC. P&S Docket No. 3551. 
Packer—Checks—Failure to pay when due—Cease and 
Getint— Conse 6. gee inne conse nae 




















FORTENBERRY, JOE T., d/b/a TRINITY COUNTY LIVESTOCK CoM- 
MISSION COMPANY. P&S Docket No. 3375. Bonding re- 
quirements—Cease and desist—Consent _---------------- 261 






FRANK Bonp & Son, INC. v. GERALD GAVIN. P&S Docket No. 
2404. Dismiasel—Seitioget ...622534cccesecseceucs 












FRANKLIN LIVESTOCK AUCTION, INC. P&S Docket No. 3432. 
Bonding requirements—Cease and desist—Consent ------ 262 





FRANKLINTON STOCK YARDS, INC. v. M. L. ROACH AND W. H. 
NEWMAN. P&S Docket No. 3371. Dismissal—Settlement -- 


FuL-co MEAT CoMPANY. P&S Docket No. 3088. Packer—Un- 
authorized deductions—Failure to pay in full—Cease and 
Getiit—HOTAWIG -. sco5 sence cceencans swaucacususueeadess 


GAULT, O. E. P&S Docket No. 3494. Failure to pay when 
due—Records—Insolvency—Checks—Suspension of regis- 
tration —-Cennent <26022.sececnceecase es eeee e 809 


GAVIN, GERALp v. DALLAS WHITE, et al. P&S Docket No. 
$382. Acceptatice—Liability ..... 2626.56. ecce enna 






























GENE LIGHTMAN, INC., AND GENE LIGHTMAN. P&S Docket 
No. 3488. Checks—Failure to pay when due—Suspension 
of registration—Cease and desist—Default__.__._.______-_- 
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Gopsy, M. A. P&S Docket No. 3572. Insolvency—Checks— 
Failure to pay when due—Records—Suspension of regis- 
SPOOR —CONNONG. cee cs soccer coc nceceaennen 


GOLDSBoROUGH, O. H. P&S Docket No. 2654. Suspension ter- 
EIN a a a 










GONROWSKI, HENRY J., d/b/a NORTHERN LIVESTOCK COMPANY. 
P&S Docket No. 3404. Dismissal—Withdrawal of complaint 






GrRABOW, GUS, AND LEB AHRENS, d/b/a WHARTON COUNTY 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 3515. 
Market agency—Bond—Cease and desist—Default ------ 


GRACE, ROBERT E., d/b/a FRANKLIN CoUNTY LIVE STOCK AND 
COMMISSION SALES. P&S Docket No. 3413. Market agency 
—Shippers’ proceeds—Registration and bond—Checks— 

Records—Insolvency—Suspension of registration—Consent 













GRANDE PACKERS, INC. P&S Docket No. 3424. Packer—Fail- 
ure to pay when due—Checks—Cease and desist—Consent 






GRAVES, WALTER v. HAMPTON AUCTION, INC., and PAUL HEIL- 
SKOV, JR. P&S Docket No. 3314. Joint venture—Expenses 
as part of joint cost—Accord and satisfaction__....---- 







GRIFFITH, W. W. v. J. K. PARMELEE AND RALPH POWELL. 
P&S Docket No. 3589. Defective complaint—Dismissal ~~~ 









GUENTHER, Howarp W. v. MILAN LIVEsTocK AUCTION. P&S 
Docket No. 3383. Payment—Refund of—Mistake of fact 787 


GuyYNEs, EpwIn A. P&S Docket No. 3563. Misrepresentation 
—Fraudulent invoices—Marked-up prices—Records—False 







entries—Suspension of registration—Consent ~.....-__-- 1058 
HAACK, BUSTER (CHARLES D.). P&S Docket No. 3466. Bond- 
ing requirements—Cease and desist _.._.._--__--_-_---_- 806 






HALL, BARRY M. P&S Docket No. 3579. Market agency and 
dealer—Bonding requirements—Suspension of registration 
ome cect a Sr Ss a a 


HAtL, Don. P&S Docket No. 3482. Bonding requirements— 
Suspension of registration—Default .........._...______ 939 


HALLMAN, BERT H. P&S Docket No. 3451. Failure to pay 
when due—Checks—Records—Insolvency—Suspension of 
OGURA RRION <A ONNOING: | ao a ee 











HANCHETT LivestocK Yarps, Inc. P&S Docket No. 3436. 
Market agency—Checks—Shippers’ proceeds—Records— 
Conse vend desist—Consent, =... 5 on eee 






Hancock, WM. P&S Docket No. 3390. Bond—Cease and de- 
aN ce Pa ek oS ve i ns eh eee be Se 
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Hancock, Wm. P&S Docket No. 3538. Failure to pay when 
due—Cease and desist—Consent -___----._------------- 










Harpy, LEO, d/b/a Leo HARpy LIVESTOCK COMMISSION Co. 
P&S Docket No. 3595. Market agency and dealer—Ship- 
pers’ proceeds—Checks—Insolvency—Suspension of regis- 
ten —-CORNOING oo sn eee eoen aad 







HARGETT, WILLIAM BRYAN, AND RIDIE WARD HARGETT ATKINS, 
d/b/a Harcett LivEsTOCK COMPANY. P&S Docket No. 
38516. Insolvency—Cease and desist—Consent ~---------- 1584 
















Harker, F. C. P&S Docket No. 3421. Failure to pay whan due 
—Checks—Records—Suspension of registration—Consent 57 










Harry HEATH & SON v. GERALD GAVIN AND DALLAS WHITE. 
P&S Docket No. 2495. Consignee—Payment—Dismissal __ 836 










HarT, WILFRED. P&S Docket No. 3326. Registration—Bond— 
Cease and Geaist——Consent.. 2.6. scaececnce eens ee eos 47 






Harvey LIVESTOCK AUCTION et al. v. ABE MILLER AND Woop 
BROTHERS. P&S Dockets No. 3359, 3360, 3361, 3362, 3363, 
3368. Settlement by principal as discharge of agent— 
Liability of alleged agent of undisclosed principal ~--_-~- 







HAZELLIEF, QUILLIE J., OSCAR CLEMONS, AND PETE CLEMONS, 
d/b/a OKEECHOBEE LIVESTOCK MARKET. P&S Docket No. 
3429. Dismissal—Motion of parties -..._...------------- 







HEBER, GLEN, d/b/a GLEN HEBER, d/b/a MERCER COUNTY 
LIVESTOCK AUCTION, AND d/b/a NEw LIBERTY SALE BARN. 
P&S Docket No. 3386. Registration and bond—Market 
agency—Price guarantee—Accounts of sale—Scale tickets 
—Speculative resale—Shippers’ proceeds—Records—Sus- 
pension of registration—Consent --_-------------------- 












HEBER, GLEN, AND ELDON WIEMKEN, d/b/a WALNUT AUCTION 
SALES. P&S Docket No. 3320. Market agency—Bond—Price 
guarantee—Speculative resale—Accounts of sale—Ship- 

pers’ proceeds—Records—Suspension of registration—Con- 








Hor, ARNOLp C. P&S Docket No. 3449. Bond—Cease and de- 
Sist——COnsOWS «ic ini ercranneeswemneae wre cea eee 






Hor, CorRNELIUS C. P&S Docket No. 3407. Bond—Suspension 
OF regusivation—-CoOneen’: ...<645acas nescence 






Suspension: termiviated .....42se.cees5 so eases See 






Hout, KENNETH. P&S Docket No. 3556. Failure to pay when 
due—Checks—Insolvency—Suspension of registration —_- 
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Honpo Livestock AUCTION COMPANY, INC. P&S Docket No. 
3523. Shippers’ proceeds—Records—Cease and desist— 
Consent 


Hoover, CLAUDE E. P&S Docket No. 3323. Bond—Suspension 
of registration—Default 


Hoover, Ray W. P&S Docket No. 3440. Bond—Cease and de- 
sist—Consent 


HORNBACHER, ALVIN, AND JOHN S. AXTMAN, d/b/a RUGBY 
LIVESTOCK SALES v. ABE MILLER AND Woop Bros. LIVESTOCK 
COMMISSION MERCHANTS. P&S Docket No. 3361. Settle- 
ment by principal as discharge of agent—Liability of al- 
leged agent of undisclosed principal 


HorRNEY LIVESTOCK, INc. P&S Docket No. 3414. Bond—Cease 
and desist—Consent 


HOWARD, WILLIAM §S., d/b/a Howarp CATTLE COMPANY vw. 
DENVER LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 3372. Shipment of cattle for testing only—Damages 
not established—Dismissal 


HOWELL, RICHMOND LEE. P&S Docket No. 3480. Bond— 
Failure to pay when due—Checks—Records—Insolvency— 
Suspension of registration—Consent 


HUDGENS, WILBERT, AND DAVIp STEELMAN, d/b/a SALEM AUC- 
TION SALES COMPANY, AND d/b/a VERSAILLES AUCTION 
CoMPANY. P&S Docket No. 3465. Market agency—Utilizing 
services of dealers—Selling consigned livestock to em- 
ployees—Incomplete accounts of sale—Records—Shippers’ 
proceeds—Cease and desist—Consent 


HUFFMAN, PAUL R. P&S Docket No. 3544. Bond—Failure to 
pay when due—Checks—Suspension of registration— 
Consent 


HUMBOLDT LIVESTOCK COMMISSION Co., INC. v. H. J. POEPPEL 
AND GETTYSBURG LIVESTOCK SALES Co. P&S Docket No. 
3398. Novation—Consignment—Minimum _ price—Stock- 
yard services 


Hunt, Jack D., AND BEeTTry T. Hunt, d/b/a Hunt CATTLE 
CoMPANY. P&S Docket No. 3592. Market agency—Accounts 
of sale and purchase—Invoices—Scale tickets—Misrepre- 
sentation of weights—Accounting—Records—Suspension 
of registration—Consent 


JACKSON, KEN W. P&S Docket No. 3583. Checks—Insolvency 
—Suspension of registration—Consent 
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JENNINGS, TED. P&S Docket No. 3529. Financial aid to 
market agency—Checks—False representation—Records 
—Suspension of registration—Consent 


JEROME LIVESTOCK COMMISSION Co. P&S Docket No. 3509. 
Market agency—Shippers’ proceeds—Selling consigned 
livestock to employees—Insolvency—Suspension of regis- 
tration—Consent 


JOHN MorrELL & Co. P&S Docket No. 3500. Packer—Gifts 
in sales promotion campaign—Cease and desist—Consent_-_ 


JUSTIN, ALBERT J. v. AMERICAN HEREFORD FARMS, INc. P&S 
Docket No. 3021. Misrepresentation—Reliance on— 
Dismissal 


KARNES City LIVESTOCK AUCTION, INC., AND EDGAR SHERRILL, 
JR. AND G. J. Tips, d/b/a SHERRILL AND Tips CATTLE Co. 
P&S Docket No. 3524. Registration—Bond—Selling con- 
signed livestock to employees—Cease and desist—Consent_ 


KEATON, LEROY. P&S Docket No. 3565. Registration—Bond 
—Cease and desist—Consent 


KENTUCKIANA LIVESTOCK MARKET, INC. P&S Docket No. 
38566. Bond—Cease and desist—Consent 


KNIGHT, JACK EUGENE. P&S Docket No. 3452. Failure to 
pay when due—Checks—Records—Suspension of registra- 
tion—Consent 


KNIGHT, W. E. d/b/a ALDERSON LIVESTOCK MARKET. P&S 
Docket No. 3400. Market agency—Dealer registration and 
bond—Records—Rate schedule—Gratuities—Suspension of 
registration—Consent 


KoENIG, Victor, d/b/a KorEnic SALE BARN. P&S Docket No. 
3338. Market agency and dealer—Financial condition— 
Violations—Shippers’ proceeds—Checks—Accounts and 
records—Bond—Suspension 


KUHLMAN, JULIUS. P&S Docket No. 3481. Bond—Suspension 
of registration—Default 


LEE, Davip. P&S Docket No. 3545. Market agency—Checks 
—Shippers’ proceeds—Records—Insolvency—Suspension 
of registration—Consent 


LeHR, V. L. P&S Docket No. 3536. Bond—Checks—Drafts 
—Failure to pay when due—Suspension of registration— 
Consent 


LEMING, DELL, DANE WALKER AND DONAVON TURLEY, d/b/a 
DELL LEMING CATTLE COMPANY. P&S Docket No. 2647. 
Termination of suspension of Donavon Turley 
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LICENSEES OPERATING AS COMMISSION MERCHANTS IN THE 
DESIGNATED AREA OF NEW YorRK City, NEw York. P&S 
Docket No. 1146. Continuation of rates and charges 1209 


LINSMEIER, LEONARD, AND CHARLES F. LINSMEIER, d/b/a 
LINSMEIER LIVESTOCK AUCTION & d/b/a LINSMEIER LIVE- 
stock. P&S Docket No. 35138. Market agency—Shippers’ 
proceeds—Consignment proceeds checks—Insolvency— 
Suspension of registration—Consent 626 


Termination of suspension of Charles F. Linsmeier 953 


LINTON LIVESTOCK SALES, INC. v. WooD BROTHERS LIVESTOCK 
COMMISSION MERCHANTS AND ABE MILLER. P&S Docket 
No. 3362. Settlement by principal as discharge of agent— 
Liability of alleged agent of undisclosed principal 452 


Lipscoms COMMISSION Co. v. HAROLD CARNES. P&S Docket 
No. 3526. Default order 855 


Livestock, Inc. P&S Docket No. 3485. Failure to pay when 
due—Insolvency—Suspension of registration—Default__. 1063 


LoGAN County Live STock COMPANY v. ED WAREHAM, JR. 
P&S Docket No. 3553. Default order 958 


LocaNn, J. C. P&S Docket No. 3487. Failure to pay when 
due—Checks—Records—Insolvency—Suspension of regis- 
tration—Consent 


LonG, H. W., d/b/a RAGSDALE-LONG COMMISSION Co. P&S 
Docket No. 3473. Shippers’ proceeds—Failure to pay when 
due—Checks—Records—Insolvency—Suspension of regis- 
tration held in abeyance—Consent 


LORENZ, ALBERT W., d/b/a LORENZ LIVESTOCK SALES v. Woop 
BROTHERS ANp ABE MILLER. P&S Docket No. 3363. Settle- 
ment by principal as discharge of agent—Liability of 
alleged agent of undisclosed principal 


Lusk LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
3573. Market agency—Shippers’ proceeds—Selling con- 
signed livestock to employees—Rate schedule—Accounts 
of sale—Records—Suspension of registration—Consent__ 


LYNN, WILFORD, AND DALE G. LYNN, d/b/a WILFoRD LYNN 
LIVESTOCK BUYING STATION. P&S Docket No. 3458. Bond 
—Cease and desist—Consent 


MARKET AGENCIES AT ForRT WorRTH STOCK YARDS. 
Docket No. 445. Continuation of rates and charges 


MarKet AGENCIES AT KANSAS ClITy Stock Yarps. P&S 
Docket No. 311. Continuation of rates and charges. 


Continuation of rates and charges 
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MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 148. Continuation of rates 
OHO CHASGOR 65a eos oe 






MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Continuation of rates and charges__ 






MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILL. 
P&S Docket No. 402. Continuation of rates and charges. 202 


Modification of rates and cRarges..__.................. 949 






MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO. 
P&S Docket No. 435. Continuation of rates and charges_-_ 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Continuation of rates and charges_-_ 










MARKET AGENCIES OPERATING AT THE SALT LAKE UNION 
Stock Yarps. P&S Docket No- 457. Continuation of rates 
Od: GHONCC6 ones eee eee es eee 952 


MARSHALL, WILLIAM THOMAS, JR. P&S Docket No. 3512. 
Insolvency—Cease and desist... .nncn.cccccccccccane= 








MarTIN, G. C., AND Emory I. WHITMIRE, d/b/a MARTIN- 
WHITMIRE CATTLE COMPANY. P&S Docket No. 3442. 
Bond—Failure to pay when due—Checks—Records— 

Insolvency—Suspension of registration-__.__.__._-_------- 


MARVAL PACKING Co., INc. P&S Docket No. 3611. Packer— 
Failure to pay when due—Checks—Cease and desist— 
MAIO a io ec cica i te a ce eee 













MATTINGLY, H. B., AND Harotp CaAssaADy, d/b/a H. B. 
MATTINGLY AND HAROLD CASSADY LIVESTOCK COMMISSION 
CoMPANY. P&S Docket No. 3597. Shippers’ proceeds— 
Checks—Suspension of registration—Consent__.____-_-_- 







McCAMPBELL, O. B., d/b/a Hico COMMISSION COMPANY. P&S 
Docket No. 3540. Bond—Cease and desist—Consent_____- 






McCorMACK, VIRGIL R. v. JOHN H. SPANG. P&S Docket No. 
3342. Dismissal on motion of parties_.__...._-.---.------- 


MCDANIEL, CARL. P&S Docket No. 3417. Failure to pay 
when due—Checks—Suspension—Consent___.._.._.------ 


McCDANIEL, LEONARD. P&S Docket No. 3405. Failure to pay 
when due—Checks—Records—Insolvency—Suspension— 
OAIster 
















Dviek: Obie RNs 5 oc oe ee eee 






McDONNELL, GEORGE C., d/b/a TEXOMA CATTLE COMPANY. 
P&S Docket No. 3554. Bond—Suspension of registration... 1204 


Soieeeeieiaiacca ih ie eee 





1680 CUMULATIVE LIST OF AGRI. DECISIONS 


Packers and Stockyards Act, 1921—Cont. 


MELTON, Howarp. P&S Docket No. 3555. Checks—Failure 
to pay when due—Accounts and records—Cease and desist 


MERIDIAN LIVESTOCK COMMISSION COMPANY, INc. P&S 
Docket No. 3517. Market agency—Shippers’ proceeds— 
Failure to remit when due—Checks—Suspension of 
registration 


Miuter, A. P&S Docket No. 3373. Insolvency—Checks— 
Failure to pay when due—Suspension of registration— 
Consent 932 


MILLER LIVESTOCK AUCTION COMPANY. P&S Docket No. 3503. 
Market agency—Financial aid from dealers—Shipper’s 
proceeds—Shortages—Employment of  dealers—Selling 
consigned livestock to employees—Accounts of sale— 
Suspension of registration—Consent 


MINot LIVESTOCK AUCTION v. WooD BROTHERS AND ABE 
MILLER. P&S Docket No. 3349. Liability of market agency 
for consignment proceeds to unpaid seller of alleged con- 
signor—Cross-complaint dismissed 


MISSOULA LIVESTOCK AUCTION COMPANY v. ROBERT NORDTOME, 
d/b/a SILVER BUCKLE LIVESTOCK. P&S Docket No. 2959. 
Petition for reargument dismissed 


MOBRIDGE LIVESTOCK AUCTION SALES, INCORPORATED v. ABB 
MILLER AND Woop BROTHERS. P&S Docket No. 3360. 
Settlement by principal as discharge of agent—Liability 
of alleged agent of undisclosed principal 452 


MopEesTo MEAT COMPANY. P&S Docket No. 3543. Packer— 
Purchasing while insolvent—Failure to pay when due— 
Cease and desist—Consent 


NASHVILLE UNION Stock Yarps, INc. P&S Docket No. 291. 
Continuation of rates and charges 


NATOMA LIVESTOCK EXCHANGE, INC. v. Don LupDvVIGSON. P&S 
Docket No. 3498. Complaint not timely filed—Cause of 
action—Time of accrual—Jurisdiction—Dismissal 


NEPHI PROCESSING PLANT, INC. P&S Docket No. 34384. 
Poultry—False accountings—Cease and desist—Consent_-_ 


NEVERETT, Harry L., RoBERT H. NEVERETT, AND WILLIAM J. 
NEVERETT, d/b/a H. L. NEVERETT AND SONS. P&S Docket 
No. 3501. Market agency—Insolvency—Shippers’ proceeds 
—Checks—Accounts of sale—Suspension—Consent 


PACK, BILL, AND COTTON JORDON v. CHARLIE Rouse. P&S 
Docket No. 3345. Misrepresentation—Rejection—Damages 
—Resale value : 
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Pack, IRA, JR. v. ABBEVILLE COMMISSION COMPANY. P&S 
Docket No. 3468. Dismissal on motion of parties 


Pack, W. C. (BILL) v. GLEN HEBER AND MERCER COUNTY 
Livestock AUCTION. P&S Docket No. 3522. Cause of 
action—Time of accrual—Complaint not timely filed— 
Dismissal 


PAYNE, E. A., d/b/a JAMESTOWN LIVESTOCK COMMISSION 
MARKET. P&S Docket No. 3577. Market agency—Dealer— 
Checks—Failure to pay when due—Bond—Registration— 
Suspension—Consent 


PEARL PACKING COMPANY, INC. P&S Docket No. 3431. 
Packer—Failure to pay in full—Cease and desist— 
Consent 


Prior order amended—Finding of fact 


PECATONICA LIVESTOCK EXCHANGE, INC. P&S Docket No. 
3518. Shippers’ proceeds—Cease and desist—Consent_--_- 


PELLA SALES COMPANY v. BANKS HoG YARD (HAROLD AND 
GERALD BANKS). P&S Docket No. 3344. Purchase price— 
Failure to pay—Liability of individual partner 


PENCE, BENNIE L. P&S Docket No. 3430. Bond—Suspension 
—Default 


Suspension terminated 


PreoRIA UNION STocK YARDS Co., THE. P&S Docket No. 5. 
Continuation of rates and charges 


PERLIN PACKING Co., INc P&S Docket No. 3491. Failure to 
pay when due—Cease and desist—Consent 


PoLEN, NIcK v. GENE LIGHTMAN, INC. P&S Docket No. 
3539. Lack of jurisdiction—Dismissal—Default 


PowELL, HuGH B., d/b/a POWELL LIVESTOCK COMPANY. P&S 
Docket No. 3525. Bond—Suspension—Default 
Supplemental order—Extension of effective date 


Power, TrAcIL A. P&S Docket No. 3470. Bond—Cease and 
desist—Consent 


PRATHER, JOHN. P&S Docket No. 2535. Suspension ter- 
minated 


PRATT, JAMES E., EDITH N. PRATT, AND HAROLD C. PRATT, 
d/b/a WuiLLows LivesTocK MARKET. P&S Docket No. 
3455. Failure to pay when due—Checks—Suspension— 
Consent 


PRESS, CLYDE. P&S Docket No. 3448. Bond—Suspension— 
Consent 
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PRICE AND COMPANY, INC. P&S Docket No. 3598. Failure 
to pay when due—Checks—Insolvency—Suspension of 
MAPIEINNMON=—CONGENE oooh seek mo cenmnnsosconens 1600 


PropucerRs LIVESTOCK MARKETING ASSOCIATION v. BILL 
CENTER et al. P&S Docket No. 3461. Certification to 
Judicial Officer—State court proceedings—Motions to 
AIRS SP CRB ai se ee ae ec 819 


Pruit, GETER. P&S Docket No. 3468. Bond—Suspension of 
MSIMPEtION-OONOONE os ean acne menannen 306 
BaeenGiOn: GereimNiee oon ene cceccneneosencmas 567 


REDIN, R. B. P&S Docket No. 3474. Bond—Suspension of 
POmiIsiPAtiOnN-—COneene 3. ee eee eceaas 624 


REEDER, JACK W. P&S Docket No. 3486. Registration—Bond 
—Failure to pay when due—Drafts—Checks—Cease and 
GONIE-CORSORG oc cae Sis eet es cee eee se 817 


RILEY, HERBERT v. BILLY BODE, INDIVIDUALLY AND d/b/a 
EL CAMPO LIVESTOCK COMMISSION Co. P&S Docket No. 
3026. Market agency—Mortgaged livestock—Joint venture 
—Individual debt—Choice of forum__------------------ 160 


RILEY, HERBERT v. BILLY BODE, INDIVIDUALLY AND d/b/a 
EL CAMPO LIVESTOCK COMMISSION CO., AND KENNETH 
RICHARDSON. P&S Docket No. 3025. Joint venture—Market 
agency—Consignment proceeds to joint venturer—Choice of 
MUNN sc Sc ea a cece ee ag ee 166 


RITCHIE COUNTY LIVESTOCK SALES Co., Inc. P&S Docket 
No. 3433. Market agency—Consignment sales to employees 
—Checks—Accounts of sale—Shippers’ proceeds—Records 
—lInsolvency—Suspension—Consent  --.----------------- 144 


ROSKELLEY, FRANK W. P&S Docket No. 3119. Bond—Sus- 
pension of registration—Consent______--.------------- 121 


ROSWELL LIVESTOCK COMMISSION Co., INC v. KENNETH CooK 
AND L. E. MILNER. P&S Docket No. 3534. Agency not 
enteblinhed——FAiINte 40 QA oe oo re tcbeccasacsennn 1484 


RotH, JAy. P&S Docket No. 3587. Checks—Failure to pay 
when due—Cease and desist—Consent__.......-.._-_-- 1502 


ROULSTON, JACK. P&S Docket No. 3397. Failure to pay when 
due—Records—lInsolvency—Suspension of registration— 
RON i ee ie era eee alae 322 


RUSHVILLE COMMUNITY SALE Barn, INC. P&S Docket No. 
3464. Market agency—Operating while insolvent—Records 
—Rates—Suspension of registration—Consent___...-__-- 444 
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Saint JoSEPH STocK Yarps, THE. P&S Docket No. 298. 
Modification and continuation of rates and charges__---- 


St. Louis NATIONAL STOCKYARDS COMPANY. P&S Docket No. 
1246. Modification of rates and charges_-_------------- 


Modification and continuation of rates and charges___--- 


SANDERS, RON E. d/b/a TExAS HorsE AUCTION COMPANY. 
P&S Docket No. 3508. Market agency—Checks—Shippers’ 
proceeds—Records—Suspension of registration_.....----- 


ScHEOPNER, C. H. P&S Docket No. 3366. Failure to pay 
when due—Checks—Insolvency—Suspension of registra- 
id= DEMING on oo eee een oa ens aes 


Priov- outlas: ein@ned oo eee aeons 


SCHLICHENMAYER, CHARLES, d/b/a SCHLICHENMAYER LIVE- 
STOCK AUCTION v. ABE MILLER AND Woop BROTHERS. P&S 
Docket No. 3348. Liability of market agency for con- 
signment proceeds to unpaid seller of alleged consignor— 
Croas-complaint dimmisted...< 2262625524 oca secre 


SEAMAN, BILL. P&S Docket No. 3416. Failure to pay when 
due—Checks—Records—Cease and desist—Default______ 


SHASTA LIVESTOCK AUCTION YaRD, INC. P&S Docket No. 
3411. Market agency—Untrue or incomplete accounts of 
sale—Insolvency—Cease and desist—Consent____.._.___- 


SHELNUTT, H. L. P&S Docket No. 3568. Bond—Suspension 
of vegistidtion—Conseit...... 3 255 occ ee ce 


SHENANDOAH LIVESTOCK AUCTION, INC. P&S Docket No. 
3602. Market agency—Dealer—Failure to pay when due 
—Shippers’ proceeds—Records—Insolvency—Suspension 
Gf vegidtration—Consents...2.. 6s ee eee 


SHERIDAN LIVESTOCK COMMISSION Co. v. FRED DANIELS AND 
Luioyp LIEDTKE. P&S Docket No. 3530. Default order____ 


SrtvA, ERNEST L., AND LAVERNE SILVA, d/b/a RIVERBANK 
LIVESTOCK AUCTION. P&S Docket No. 3511. Market agency 
—Shippers’ proceeds—Checks—Records—Cease and desist 
INI ass sccresacten sa cients hte ae cee eee peter ra a ee 


SILVER SPRING LIVESTOCK MARKET, INC. P&S Docket No. 
3557. Bond—Cease and desist—Consent_____._._..__-____ 


Sioux City Stock Yarps, THE. P&S Docket No. 425. Modi- 
fication of rates and charees...................2...-. 


SLEDGE, WALTER R. P&S Docket No. 3406. Bond—Failure 
to pay when due—Checks—Insolvency—Suspension— 
CIN cis ss hati eh eo areieeitiise ss a eae ee re 
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SmitH, A. C. P&S Docket No. 3391. Bond—Cease and 
MR irrr et 3s oe ha ae ae 622 


SMITH, LEONARD L. P&S Docket No. 3374. Failure to pay 
when due—Checks—Records—lInsolvency—Suspension of 
WONUEEIOR——DOTOE, | ono oc eee ee ncaceuces 175 


SMITH, WILLIAM BROOKS v. AMERICAN HEREFORD FARMS, 
Inc., a/k/a INTERNATIONAL HEREFORD ASSOCIATION, INC. 
P&S Docket No. 3074. Damages—Misrepresentation— 
Veterinary expenses—Default____._...-.-.------------- 29 


SMOTHERS, LEONARD WILLIAM. P&S Docket No. 3450. Bond 
—wuspension of registration ......__..................- 771 


SouTH KENTWoop STOCKYARDS, INc. P&S Docket No. 3427. 
Bond—Cease and desist—Consent__.......---.--------- 259 


SOUTHERN COLORADO LIVESTOCK COMMISSION COMPANY, INC. 
P&S Docket No.3476. Market agency—Checks—Shippers’ 
proceeds—Records—Insolvency—Suspension of registration 
mee 6 RN ee oa 571 


SOUTHERN LIVESTOCK AUCTION COMPANY. P&S Docket No. 
3570. Market agency—Violations of act—Cease and 
NN I a a 1474 


SPANG, JOHN H. P&S Docket No. 3567. Records—Insolvency 
——sease and desisi—Consent.__....=...=..-2<s2-<.....< 1199 


SPRINGFIELD BEEF COMPANY. P&S Docket No. 3604. Packer 
—Invoices—Accounts of sale—Accountings—Records— 
eee Gens + Ee 1316 


STAFFORD Bros. v. BILL CENTER et al., PRODUCERS LIVESTOCK 
MARKETING ASSOCIATION v. BILL CENTER et al., AMARILLO 
LIVESTOCK AUCTION COMPANY v. BILL CENTER et al. P&S 
Dockets No. 3460, 3461, 3462. Certification to Judicial 
Officer—State court proceedings—Motions to dismiss or 
ce a a a ae 819 


STEWART, CLIFFORD R. P&S Docket No. 3135. Registration— 
Bond—False weights—Cease and desist—Default_______- 130 


STIRLING, DoN v. BYRON C. HAYES AND HUMBOLDT LIVESTOCK 
CoMMISSION Co., INc. P&S Docket No. 3381. Agency— 
Joint venture—Failure to prove—Accounting—Dismissal__ 847 


STIRLING, DoN F., AND JACK BLOXHAM. P&S Docket No. 
3549. Noncompetitive operations—False pricing and 
records—Unauthorized markups—Profit sharing—Suspen- 
sion of registrations—Consent____....._._._------------- 1295 
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STROHECKER, FRED. P&S Docket No. 3365. Prior order 
SERGE 23555 occ owenanieeeoanas tee aaa 


TaTe, A. A., d/b/a A. A. TATE and d/b/a BRECKENRIDGE 
LIVESTOCK EXCHANGE. P&S Docket No. 3514. Market 
agency—Shippers’ proceeds—Accounts of sale—Cease and 


CI COE in oa i ee a eee 


TAYLOR, Roy, d/b/a JEFFERSON COUNTY COMMUNITY SALE. 
P&S Docket No. 3396. Market agency—Rate schedule— 
Shippers’ proceeds—Dealer services—Consignment sales 
to employees—Records—Cease and desist—Consent___-_-- 


TEMPEL, ERNEST, JR., and A. FLOYD FEATHERSTON, d/b/a 
TEMPEL & FEATHERSON v. MRS. JESSIE NIXON, d/b/a C. E. 
NIXON COMPANY et al. P&S Docket No. 2500. Damages— 
Awarded to extent court judgement satisfied____.___-_-__ 


THOMPSON, RoBeRT. P&S Docket No. 3441. Misrepresen- 
tations—Records—Suspension—Consent __-------------_- 


TOOTLE BROTHERS & Co., d/b/a CLINTON COMMUNITY SALE. 
P&S Docket No. 3607. Market agency—Employment of 
dealers—Selling consigned livestock to employees, etc.— 
Accounts of sale—Shippers’ proceeds account—Records— 
Cones. aiid dees — Comet. 6. cca ccs nese ceweeeas 


TOTURA, JOHN, JR. P&S Docket No. 3443. Dismissal—On 
motion Of Phitiebo...o55 635 ee ees 


TRASK, ALFRED. P&S Docket No. 3582. Failure to pay when 
due—Checks—Bond—Suspension of registration—Consent_ 


TRASK, OWEN, Mrs. v. NoRTH BLOOMFIELD LIVESTOCK 
AucTION. P&S Docket No. 3225. Complaint not timely 
Wisi. os eee eee ee 


TRIPLETT, JIM. P&S Docket No. 3298. Suspension terminated_ 


UNION STOCK YARDS COMPANY OF OMAHA (LTp.). P&S 
Docket No. 344. Continuation of rates and charges_____- 


UriA, Fioyp, d/b/a Urta & COMPANY. P&S Docket No. 3446. 
Failure to pay when due—Misrepresentation—Records— 
Insolvency—Suspension of registration—Consent_______-_ 


VERSCHOOR, WILLIAM O., AND WILLIAM E. VERSCHOOR, JR., 
d/b/a Woop BroTHerS. P&S Docket No. 3484. Market 
agency—Aiding dealers—Cease and desist—Consent____-_ 


VILLINES, O. T. v. DON Moserc. P&S Docket No. 3318. 
Acceptance—Ratification—Liability for livestock not 
ORGIES sparc epee ia rs ne ees aa ela ree 
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WALKER, DENSON, ERNEST HUNTER AND ERNEST HAL HUNTER, 
d/b/a Four STATES LIVESTOCK COMMISSION COMPANY, AND 
ALLEN WHITE. P&S Docket No. 3402. Registration—Bond 
—Misrepresentations—Assisting buyer to obtain money 
under false pretenses—Falsifying records—Suspension of 


FECUACHLION—CONSONE «.oo25465 soe so anases elo ake ess aue 481 


WAREHAM, EDWIN, JR. P&S Docket No. 3580. Checks— 
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GARIN Co., THE v. LouIs Zwick & Son. PACA Docket No. 
S696... Siew Gadde VACRING: = << 6s eee eee 


GARWOOD JOHNS PrRopDUCE INC. v. THE KUNKEL COMPANY. 
PACA Docket No. 9645. Novation established—Agent— 
Scope of authority—Dismissal_................-------- 


Petition for reconsideration—Dismissal__......__...-__-- 


Gatto & Sons v. Gus AMATO. PACA Docket No. 9750. 
CRG CI 5s oi oiarin ortomicwa cals eaeee 


GENERAL POTATO & ONION DISTRIBUTORS, LTD. v. ARTHUR 
GERBER, INC. PACA Docket No. 9970. Admission of 
TR apical cs rar ea a ee eer ee 


Geo. A. HEIMOS PRODUCE COMPANY, INC. v. L & K PRODUCE. 
PACA Docket No. 9948. Default order_______.___-_____- 
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GporceE A. Lucas & Sons v. HowaRp CoHEN Co. PACA 
Docket No. 9885. Reparation awarded—Default_____--_-- 1283 


GIANUKOS-MANDOLINI Co. v. C. HQFFMAN PRODUCE, INC. 
PACA Docket No. 9454. Adjustment or allowances—Not 


established—Acceptance—Liability -...----------------- 358 


GONZALES BROTHERS PropuCcE v. M. COSTANZI COMPANY, 
AND/OR M. CosTaNnzi Co., INc. PACA Docket No. 9888. 
Reparation awarded—Default....._........2-.-==-==.-...- 1281 


GONZALES PACKING Co. v. MAGic VALLEY PRODUCE Com- 
PANY, a partnership, and MaGic VALLEY PRODUCE CoM- 
PANY, a corporation. PACA Docket No. 9778. Admission 


Or SiMe os oe ee eee eee seo ewoeas 1022 
GRIFFIN & BRAND OF MCALLEN, INC. v. D. G. SNYDER BROKER- 
AGE COMPANY. PACA Docket No. 9968. Default order_.__. 1565 
GROVELAND Fruit Co. Inc. v. HUDDLESTON Bros. Fruit Co. 
Inc. PACA Docket No. 9872. Default order__.--------- 1161 
GROWERS EXCHANGE, INC. v. NEIMAN Bros. PACA Docket 
No. 9568. Weight specifications—Lettuce—Good delivery 
standards—Acceptance—Liability --.-.....------------- 644 
Stay order—Pending issuance of further order____------ 730 
Reconsideration—New evidence—Petition dismissed__-_-~- 898 
Stay order—Pending issuance of further order___------- 1025 
Reconsideration—Petition for, dismissed__...._....----- 1087 
GROWERS MARKETING SERVICE, INC. v. D. G. SNYDER BROKER- 
AGE COMPANY. PACA Docket No. 9967. Default order_._... 1565 
GULF COAST BANANA COMPANY v. SLIDELL PRODUCE Co. 
PACA Docket No. 9748. Default order............._-... 561 
H. A. THOMPSON COMPANY v. BURRY BISCUIT CORPORATION 
AND/OR THE QUAKER OATS COMPANY. PACA Docket No. 
9618. Dismissal—Settlement___...............-.---_- 1284 
H. A. THOMPSON Co. v. POTATOES, INCORPORATED. PACA 
Docket No. 9411. Transportation services and conditions 
abnormal—Condition on arrival—Delayed inspection— 
Aepanbante—IRMINOY Se oh ec cee aca 401 
H. H. ZIMMERLI, INc. v. L & S Potato Co. PACA Docket 
MUO, aoe a CRRA Ne nee 729 
H. R. BUSHMAN & SON, INC. v. VANDALIA FRuIT & PRODUCE 
Co. PACA Docket No. 9744. Default order_______-__-- 561 
H. SHoom & Co., LTD. v. GIANNINI FRUIT SALES, INC. PACA 
Docket No. 9314. Contract—Failure to establish breach— 
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H. SMITH PACKING CorP. v. PAN REDDI PoTATO SERVICE, INC. 
PACA Docket No. 9914. Reparation awarded—Default_-_-_ 


HAHN, Bert F. v. MAGIC VALLEY PRODUCE COMPANY. PACA 
Docket No: 9031: Defaulé: onde. ..<sen tcc eescwcens 


HAINES CiITy CITRUS GROWERS ASSOCIATION v. STANDARD 
FRUIT ANp PRODUCE COMPANY. PACA Docket No. 9769. 
ihe: CMON ac ee ee ee ee eee 


HANNANT, DONALD v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9462. Dismissal—Settled__.._...-_--~- 


HARDING & LEGGETT, INC. v. CALIFORNIA PRODUCE EXCHANGE, 
Inc. PACA Docket No. 9973. Default order___.__-------- 


HARRY GILFENBAIN Co. v. SHIPLEY SALES SERVICE. PACA 
Docket. No.. 9965.. Default orders... 2.2622 sscn nce 


HIGH AND MIGHTy Farms, INC. v. HECHT PRODUCE Co. 
PACA Docket No. 9691. Dismissal on motion of parties__- 


HIGH AND MicHtTy Farms, INC. v. HECHT PRODUCE Co. 
PACA Docket No. 9692. Dismissal on motion of parties__- 


Hotty HILt Fruit Propucts Co., INC. v. KELLY & WEATHER- 
INGTON, INc. PACA Docket No. 93896. Acceptance— 
Liability—Undisclosed principal—Bankruptcy proceeding 
not. a. Bar te issuanee of cefder-.....-- 25 


HOMESTEAD TOMATO CO-OP v. ROSEANN’S WHOLESALE PRODUCE. 
PACA Docket No. 9545. Acceptance—Freezing injury— 
Late inspection—Damages not established_______----_-_- 


Stay order—Pending issuance of further order___-_-~--- 
Reconsideration—New evidence—Dismissal___._.__.__------- 


HOOKER-CORRIN SALES, INC. v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 9143. Novation—Failure to 
establish—Untimely defense—Acceptance—Liability____-- 


Hoosier Potato Co. INC. v. WERNER’S ProDuce Co. PACA 
Docket No. 9865. Default order.....-.-...2---......... 


HoRWATH AND Co., INC. t/a GONZALES PACKING Co. v. H. C. 
OVERSTREET PropucE. PACA Docket No. 9785. Default 
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HyYBELS’ PRODUCE COMPANY, INC. v D. J. THomMSON. PACA 
Docket. No. 9758. Default order: ...-...<6.005256-555 


I. Zacks & Sons, INC. v. STANDARD FRUIT & PRODUCE COM- 
PANY. PACA Docket No. 9739. Default order__._.-_-_- 


IDAHO PoTaATo PACKERS Corp. v. J & S Propucs, Inc. PACA 
Docket No. 9673. Dismissal—Motion of parties_._._..._-~- 
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INDIAN RIver City PACKING HousgE, INC. v. RIVERSIDE FRUIT 
Co. Inc. PACA Docket No. 9876. Default order 1163 


INDIAN TRAIL PRODUCE SHIPPERS, INC. v. A. MEZVINSKY 
Stores, INc. PACA Docket No. 9867. Default order_..- 1162 
Stay order—Pending issuance of further order 1284 
Motion to reopen after default—Granted 1362 


INDIANAPOLIS FRUIT COMPANY, INC. v. KOEHLER’S WHOLESALE 
RESTAURANT SUPPLIES. PACA Docket No. 9835. Default 


J. C. Spivey Co. v. J & R ToMATOES, INc. PACA Docket No. 
9913. Default order 


J. C. Spivey Co. v. TOMMIE W. Martin. PACA Docket No. 
9695. Default order 


J. C. WATSON COMPANY v. IRVING SANDERS COMPANY. PACA 
Docket No. 9672. Joint venturer—Assignment—Liability —- 


J. D. HAMILTON FRuIT Co. v. Nick DELIS COMPANY, INC. 
PACA Docket No. 9378. Authority and duties of broker— 
Brokerage—Untimely counterclaim 


J. L. WEINSTEIN Co. v. JOSEPH F. SUDANO & Son. PACA 
Docket No 9886. Default order 


J. SCHLANGER & SONS v. HARTMAN DISTRIBUTERS. INC., 
and/or HARTMAN-GROSSMAN Dist., INC. PACA Docket 
No. 9577. Deductions—Breach of contract—Untimely 
notice 


J. SCHLANGER & SONS v. POPKIN PRODUCE Co., INc. PACA 
Docket No. 9706. Default order 


J. SEGARI & COMPANY v. BETHEA GROCERY COMPANY, INC. 
PACA Docket No. 9946. Default order 


JACK T. BAILLIE Co. INC. v. DONALD FRUIT & PRODUCE. 
PACA Docket No. 9858. Undisputed amount 


Dismissal—Settlement 


JACK WELCH & Co. v. QUALITY PRopUCE Co. PACA Docket 
No. 9862. Dismissal—Motion of parties 


JACKEL FARMS & COLD STORAGE v. DON BARCLAY. PACA 
Docket No. 9697. Destruction of consigned produce by 
fire—Liability of consignee 


JANIE’S POTATO CHIPS v. ALLIED GROWERS, INC. 
Docket No. 9825. Dismissal 


JERILU FRUIT CENTER v. DELORENZO & STEFLIK BROKERAGE 
Inc. PACA Docket No. 9711. Dismissal—Settled 
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Inc. PACA Docket No. 9879. Default order__...------- 1657 
JIMMIE SHMON, PRODUCE BROKER v. BEN PALOMO’S PRODUCE. 
PACA Docket No. 9658. Default order__._..___.__-_------- 89 
JIMMIE SHMON, PRODUCE BROKER v. DENARGO PRODUCE COM- 
PANY. PACA Docket No. 9664. Default order__.._._.____- 89 
JIMMIE SHMON, PRODUCE BROKER v. HIDALGO PRODUCE. 
PACA Docket No. 9657. Default order__..._..._-.------- 90 
JIMMIg SHMON PRODUCE BROKER v. MAGIC VALLEY PRODUCE 
CoMpPANY. PACA Docket No. 9782. Default order____-- 728 
JOE PHILLIPS, INC. v. SAM SIMON Petro. PACA Docket No. 
Re. Raat CU i 561 
JOE PHILLIPS, INC. v. YAKIMA PRODUCE Co. and/or ROLF 
IRWIN Propuce. PACA Docket No. 9653. Dismissal— 
Motion. OF panvieks.=) 0-5 oe eee 558 
JOEY’S PRODUCE v. CONSOLIDATED PRODUCE, INC. PACA Docket 
No. 9595. Dismissal—Motion of parties__.._.___--------- 1563 
JOHN H. PosTEL & SON v. L. GILLARDE COMPANY. PACA 
Docket No. 9670. Mutual _ rescission—Brokerage—Not 
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JOHN INGLIS FROZEN FOODS COMPANY v. GISINGER SOUTH- 
WESTERN Foop DistrisuTors, INc., A/T/A SOUTHWESTERN 
Foop Distrisutors. PACA Docket No. 9818. Default 
NN cc a ea 921 
Stay order—Pending issuance of further order___----~-- 922 


Failure to file motion to reopen—Default order reinstated. 1021 


JOHN MANNING & COMPANY v. MARLER FRuIT Co. PACA 
Docket. No: 9685. Default order: ........25.55.25-2.. 88 


JOHN W. JAGGERS, INC. v. M. COSTANZI COMPANY, AND/OR 
M. CosTANziI Co., Inc. PACA Docket No. 9850. Default 


NGG oe ae oes oe ee ee oe eee Bahl 1160 
JULIEN, DONALD J. v. R. I. MITCHELL & Sons. PACA Docket 

No. 9654. Dismissal—Settlement__......_.._.___--_-__- 411 
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Co. PACA Docket No. 9642. F.0.B. Sale—Merchantability 

—Failure to establish breach... - nescence 907 


K & M Potato Co. v. G & G Propucg Co. Inc. PACA Docket 
No. 9793: Default  ondie-. 2.5 esse 413 
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K. & M. Potato Co. v. H. I. BAERNSTEIN & Co. PACA 
Docket No. 9559. Weight specification—‘Trade practice” 
—Adjustment—Novation 


K. MALory & Son v. BACON BROTHERS, INc. PACA Docket 
No. 9231. Burden of proof—Contract terms—Damages— 
Carrier claims 


Stay order—Pending issuance of further order 


KAISER BROTHERS PRODUCE, INC. v. S. ALBERTSON COMPANY, 
Inc. PACA Docket No. 9388. Dismissal—Motion of 
complainant 


KEEN FRUIT CORPORATION v. HUDDLESTON Bros. FRUIT Co., 
Inc. PACA Docket No. 9877. Default order 


KEEN FRUIT CORPORATION v. RAYMOND HELLER Co. PACA 
Docket No. 9436. Breach of suitable shipping condition 
warranty 


KELLY, Howarp G. v. CLOVER CLUB PoTATO & PRODUCE Co. 
PACA Docket No. 9251. Contract—Oral modification of— 
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KENNETH HEDER PRODUCE Co. v. HARRY SANDBURG. PACA 
Docket No. 9652. Default order 


L. A. Hooce COMPANY v. SENTER Bros., Inc. PACA Docket 
No. 9391. Dismissal—Motion of parties 


L. E. RANp Co., INC. v. HUDDLESTON Bros. FruIT Co., INc. 
PACA Docket No. 9878. Default order 


L. E. RAND Co., INc. v. SHUR-GAIN, INc. PACA Docket No. 
9275. Damages—Freezing injury—“F.0O.B. inspection and 
pocentanee. arrival <u eee eee rene 


L. K. Propuce v. B & B Propuce. PACA Docket No. 9694. 
Default order 


LACONADO PRODUCE, INC. v. NEM-AR-Co DISTRIBUTING, INC. 
PACA Docket No. 9539. Contract term—“Terminal 
quality” of lettuce—Good delivery — Acceptance by 
diversion 


Stay order—Pending issuance of further order 


Petition for reconsideration dismissed 


LAKE OF THE WooDs FOUNDATION SEED PoTATO GROWERS 
Co-op., INC. v. CONSOLIDATED POTATO SERVICE. PACA 
Docket No. 9624. Rejection not established—Failure to 
prove extent of damage—Failure to follow procedures— 
Acceptance—Liability 
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LANDSMAN PACKING Co., INC. v. Nova SCOTIA BLUEBERRY 
Exporters. PACA Docket No. 9814. Failure to deliver— 
Closed billing—Damages—Available replacements—Wages 
—lete ddlivety— WIL: .<so.226- 64 ees seccaweenacana 











LEE Bros. FArMs v. LAROSA TOMATO DISTRIBUTORS, INC. 
PACA Docket No. 9087. Contract—Failure to establish— 
Deposition testimony—Dismissal___..-.----------------- 











LEE WonG Farms, INC. v. ANTON, INc. PACA Docket No. 
SGNT: Dele crGee. 26 eee 








LEEF-BRANDT Co., INc. v. S. C. Propuce Co., Inc. PACA 
Docket No- 9770. Acceptance—Liability__._....-.--------- 






Leo Youne, Inc. v. P. TAviILLA Co., INc. PACA Docket No. 
9383. Track sale—Freezing injury—Damages___-----~-- 






LEVATINO AND SONS, INC. v. JOHN RAUSO AND RALPH RAUSO. 
PACA Docket No. 9949. Default order__.........._-_--_ 






LEVATINO AND Sons, INc. v. SAM SCHNEIDER. PACA Docket 
No. 9956: Admission of lability... <..5.....2.2.4.25- 










LIND, WILLIAM v. GEORGE F. JOSEPH ORCHARD SIDING, INC. 
PACA Docket No. 9111. Interim order—Burden of proof— 
Credibility of witnesses—Contract terms—Disposition 
by auction—Refusal of tenders... 2.22 cece 1088 
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LITTLE Bos’s PoTato Co. v. TRUJILLO PRODUCE Co. PACA 
Docket. No, 96998. Default ordev............-........5. 






LITTLETON FARM PRODUCE v. DIXIE CENTRAL PRODUCE COM- 
PANY. PACA Docket No. 9955. Dismissal—Motion of 
POURS iio isc ges ee creme homing eee 






LivE OAK Fruit Co. v. NEW ENGLAND GRAPE DISTRIBUTORS. 
PACA Docket No. 9409. Dismissal on motion of parties__ 










LOcKETT, N. A., AND J. W. CLOWER v. FLORIDA Citrus DIs- 
TRIBUTORS, INC. PACA Docket No. 9689. Term of contract 
—Sale—Burden of proof—Acceptance___..-._-.-------- 1268 













LONSDALE AND COMPANY v. DIXIg CENTRAL PRODUCE COMPANY. 
PACA Docket No. 9916. Default order___.._.____-___- 1283 











LA. STRAWBERRY & VEGETABLE DISTRIBUTING Co. INC. v. 


Dixie Propuce Co. PACA Docket No. 9869. Default order. 1162 









LA. STRAWBERRY & VEGETABLE DISTRIBUTING Co. INC. v. 


DIxIE PrRopDUCE Co. PACA Docket No. 9870. Default order. 1162 
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LOWELL J. SCHy COMPANY v. HAPPY VALLEY DISTRIBUTING 
Co., INc. PACA Docket No. 9474. Dismissal—Motion of 
parties 


M. BotNrer & Son, INc. v. CENTRAL PRODUCE Co. INc. PACA 
Docket No. 9389. Reconsideration—Petition for, denied__- 


M. J. Duer & Co. INc. v. Catto Propuce Co. PACA Docket 
No. 9871. Default order 


M. J. M. Propuce EXCHANGE v. L & K Propuce. PACA 
Docket No. 9972. Default order 


M. RotH & SONs oF FLorRiDA, INC. v. M. COSTANZI COMPANY, 
AND/OR M. COoSsTANZI Co., INc. PACA Docket No. 9890 
Reparation awarded—Default 


MaGiIc VALLEY PRODUCE COMPANY v. LOLO GUTIERREZ PRODUCE. 
PACA Docket No. 9729. Default order 


MaGic VALLEY PRopUCE COMPANY v. M. COSTANZI COMPANY, 
AND/OR M. COSTANZI Co., INc. PACA Docket No. 9889 
Reparation awarded—Default 


MAGIC VALLEY PRODUCE, INC. v. NATIONAL PRODUCE DIs- 
TRIBUTORS, INC, AND/OR EASTERN IDAHO PACKING CORP. 
PACA Docket No. 9598. Contract of purchase and sale— 
Breach not established—Privity of contract—Improper 
parties—Acceptance—Liability 


MAINE POTATO GROWERS, INC. v. DELANO CORPORATION OF 
AMERICA PACA Docket No. 9530. Rejection without 
reasonable cause—Failure to order—Damages—Untimely 
notice of breach 


MANDELL, SPECTOR, RUDOLPH Co. PACA Dockets No. 8998 
and 9303. Failure to account truly and to pay promptly 
and in  full—Records—Cartage—Averaging—Fiduciary 
duty—Sanction 


Reconsideration—Issuance and suspension of license 


Stay order—Pending outcome of court appeal 


MANTECA FROZEN FoopDs v. GRIFFIN GROCERY COMPANY, a/t/a 
GRIFFIN MANUFACTURING COMPANY. PACA Docket No. 
9549. Contract term—Storage charges 


MAPES PRODUCE COMPANY v. THOMAS J. Hott Co., INC. 
PACA Docket No. 9226. Contract term—“Terminal” 
quality of lettuce—Good delivery—Rejection without 
reasonable cause 
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MARLIN Bros. v. HOWARD COHEN Co. PACA Docket No. 
OBI. ‘Rinieenl: Osten 2 ne eee 





MARTIN PRODUCE COMPANY (INC.) v. MAGIC VALLEY PRODUCE 
Company. PACA Docket No. 9779. Admission of liability. 






MARTORI BROTHERS, DISTRIBUTORS v. RIO BRAVO PRODUCE, INC. 
PACA Docket No. 9906. Admission of liability_.__..__-_- 







MASSERA, WALTER v. SAM SIMON PeETRO. PACA Docket No. 
9511. Dismissal—Settlement........................2.....=- 








MELVIN W. BRIGHT PRODUCE v. JANIE’S PoTaTo CHips. PACA 
Docket No. 9732. Failure to establish warranty—Potatoes 
for chipping—Acceptance—Liability__......___.-------_-- 1397 





Stay order—Pending issuance of further order___------- 1566 






Petition for reconsideration—Dismissal____....._.------- 


MENDELSON-ZELLER Co., INC. v. QUALITY PRODUCE Co. PACA 
Docket No. 9686. Dismissal—On motion of parties____-- 









MENDELSON-ZELLER Co., INC. v. RocKy Propuce. PACA 
Docket No. 9546. Adjustments—For decline in market 
Velue—Not estehhaned. <5 oe ease 518 


MERRITT, KENNETH v. JAMES M. THOMPSON PACA Docket 
No: 9076... Default: ovrdets.. 325 en hee 1657 


MESA Farm No. 2 v. L. A. Hooczk Co. PACA Docket No. 
9935. Diamissal—Settlement.........-...266c622sneceene 1408 





























Mw WEstT Fars, INC. v. Bupp SIMPSON, INc. PACA Docket 
Ne. 9700; Default: ovd@ti. oon oc ese o ess cdcanacedsese 412 











MIDLAND Fruit Co., Ltp. v. L. A. HooGe Co. PACA Docket 
No. 9548. Contract established—Failure to deliver— 
DONG G0O — ee oe ceenacensacanaucemenas toes 1507 












MIKE PHILLIPS PRODUCE v. ABE JACOB PRODUCE. PACA 
Docket: No. 9715... Default, orders... 25. 2 csee 413 












MILTON R. FELDMAN Co., INC. v. J. HELLMAN PRODUCE, INC. 
PACA Docket No. 9660. Contract—Contract terms— 
Acceptance-—-isbiitty ~...526.csée55ec2n se censedensee 






MILTON R. FELDMAN Co., INC. v. Russ Ep Propuce, INc. 
PACA Docket No. 9895. Reparation awarded—Default_._ 1282 


Stay order—Pending issuance of further order_____-___-_ 1285 
Motion to reopen after default—Granted___._.__..__---- 










MINN-IDA PoTATO PROCESSORS, INC. v. K & R, INc. PACA 
Docket No. 9584. Breach of contract—Failure to deliver 
ee NINN os a aac pe ata ea ee eee ee 
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MINUTE MAID GROVES CORPORATION v. HOWARD COHEN Co. 
PACA Docket No. 9764. Default order 


Morris Coco~a Co. v. HECHT PropucE Co. PACA Docket 
No. 9376. Dismissal—Settlement 


Mott PRODUCE COMPANY v. HAVANA PACKING COMPANY 
PACA Docket No. 9663. Default order 


MT. MITCHELL GROWERS Co-Op Ass’N., INC. v. DEWITT 
HOWELL Propucg Co. PACA Docket No. 9688. Default 


MUTUAL PrRopUCE, INc. v. MICHAEL Bros., INc. PACA 
Docket No. 9761. Sale—Delivery—Failure to pay 


MUTUAL VEGETABLE SALES v. CUSUMANO Bros. Co. PACA 
Docket No. 9646. Rejection with reasonable cause—Good 
delivery standards of lettuce—Dismissal 


MUTUAL VEGETABLE SALES v. NEIMAN Bros. PACA Docket 
No. 9550. Lettuce—Excessively leafy—Failure to establish. 


NATIONAL GROWERS, INC. v. PELICAN TOMATO COMPANY, INC. 
PACA Docket No. 8754. F.o.b. sale—Condition on arrival 
—Acceptance—Liability 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. H. JACOBS POTATO 
Co. PACA Docket No. 9638. Delivered sale—Date of 
shipment—Breach not established—Acceptance—Liability_ 


NORTHERN CALIFORNIA FRUIT Co. v. HOWARD COHEN CO. 
PACA Docket No. 9723. Admission of liability 


NORTHERN FARMS, INC. v. MAINE STATE Potato Co., INC. 
PACA Docket No. 9242. Reconsideration—Petition for, 
dismissed 


Nova ScoTIA BLUEBERRY EXPORTERS v. GISINGER SOUTH- 
WESTERN Foop DIstrisuTors, INc. PACA Docket No. 
9649. Default order 


O. D. Hurr, Jr., INc. v. DOMINIC MESSINA, JR., d/b/a 
D. MESSINA, JR., AND/OR JOSEPH FELDERSTEIN AND MAx 
J. BADLER, d/b/a D. MrEssINnA, Jr. PACA Docket No. 9685. 
Contract price—Weight and quantity specifications— 
Agency by estoppel 


O. P. MurpHy PropucE COMPANY, INC. v. MAGIC VALLEY 
PropuceE CoMPANY. PACA Docket No. 9774. Admission 
of liability 


OAKFIELD AND ELBA GROWERS, INC. v. J & R TOMATOES, INC. 
PACA Docket No. 9757. Default order 
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OaAsIs GARDENS, INC. v. HowarD COHEN Co. PACA Docket 
No. 9746.. Admiasion of liability... .... =. +. .c.-.5- 


OcTAVIoO LARRAIN A. & CIA. LTDA. v. MURLAS BROTHERS 
CoMPANY. PACA Docket No. 8630. Late shipment— 
Rejection with reasonable cause—Indivisible contract_-_-_- 


ONONDAGA PRopUCE Co., INc. PACA Docket No. 9671. 
Failure to account truly—Failure to remit proceeds 
promptly—Violation of records requirements—Suspension 
of vegiatration-— CoG gna rnc cence encneeee 
























ONTARIO PRopUCE COMPANY, INC. v. IRVING SANDERS COM- 
PANY. PACA Docket No. 9666. Joint venturer—Assignment 
NIU nisi nic crmicienisuimeteemaia renner eee 1348 


OREGON PEAR SALES Co., INc. v. Howarp CoHEN Co. PACA 
Docket No. 9766. Default: order...._..... 2.2.2 ccs5e=- 












OscoLa, JOSEPH v. BOSTON ToMATO COMPANY, INC. PACA 
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WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE CoO., 
Inc., 75 F. Supp. 334 (M.D. Pa. 1948). Unlawful rejec- 
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